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STUDY 1: 
 

SUPREME COURT JURISPRUDENCE SUPPORTS  
MEDIA OWNERSHP LIMITS 

 
MARK COOPER 

 
ABSTRACT 

 
The goal of media ownership policy under the First Amendment is twofold, to 

promote vibrant debate and to prevent undue concentration and influence in media markets.   

• The Courts have held that Òthe widest possible dissemination of information from 
diverse and antagonistic sources is essential to the public welfare.Ó  

• Adding that Ò[i]t is the right of the viewers and listeners, not the right of the 
broadcasters, which is paramountÉt he right of the public to receive suitable access to 
social, political, aesthetic, moral and other ideas and experiencesÉ [T]he Ôpublic 
interestÕ in broadcasting clearly encompasses the presentation of vigorous debate of 
controversial issues of importance and concern to the public.Ó   

• Limitations on media ownership are appropriate because Òdiversification of mass 
media ownership serves the public interest by promoting diversity of program and 
service viewpoints as well as by preventing undue concentration of economic powerÓ    

Òthe greater the diversity of ownership in a particular area, the less chance there is that a 
single person or group can have an inordinate effect, in a political, editorial or programming 
sense, on public opinion at the regional level.Ó  

While competition and economic efficiency are considerations in media policy, the 
other goals of media policy, such as diversity, localism, and promoting vibrant debate take 
precedence over Òmerely commercialÓ considerations. 

Because broadcast licenses give their holders powerful electronic voices that are not 
available to all citizens, the Courts have long accepted limitation on ownership of media 
outlets by those who hold broadcast licenses as Òa reasonable means of promoting the public 
interest in diversified mass communications.Ó   

• In its recent media ownership order, the FCC concluded that Òthe balance of the 
evidence, although not conclusive, appears to support our conclusion that outlet 
ownership can be presumed to affect the viewpoint expressed on that outletÉÓ   

• The FCC added that media owners Òhave the ability to affect public discourseÓ and 
Òsignificant potential power in our system of government.Ó      
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LAW AND POLI CY: INTRODUCTION 

Three times in the past half-decade Federal Appeals Courts have remanded Federal 

Communications Commission (FCC) ownership rules for lack of a coherent analytic approach 

or a sound empirical basis.1  The first two cases, dealing with individual ownership rules, 

were decided by the Federal Appeals Court for the District of Columbia.  In Fox the Court 

overturned the rule that limited the number of stations a network could own nationwide (the 

national cap).  In Sinclair the same Court overturned an FCC rule that limited the number of 

markets in which one owner could hold two TV broadcast licenses (the duopoly rule). 

The third case, heard by the Third Circuit in Prometheus was the first to involve the 

full array of media ownership rules at one time.  In addition to the two TV rules that had been 

overturned earlier, it involved rules that banned the ownership of a TV station and a 

newspaper in the same market (newspaper-TV cross-ownership and newspaper-radio cross-

ownership), as well as several rules affecting radio station ownership.  This case was 

important, not only because it involved many rules, but also because it embodied the first 

attempt of the Commission to respond to the earlier remands of its rules.  This was the first 

time that the Commission had endeavored to articulate and implement a full fledged empirical 

methodology for assessing the level of concentration in media markets as a basis for adopting 

ownership limits and merger policy.  

The Third Circuit ruled that the FCC had failed miserably to meet the legal standard, 

not because the task is too difficult, but because the FCC made inconsistent and contradictory 

                         
1 Prometheus Radio Project. v. FCC 373 F.3d 372 (3rd Cir. 2004) (hereafter Prometheus); Fox Television 

Stations, Inc., v. FCC, 280 F.3d 1027 (D.C. Cir. 2002) (Fox); Sinclair Broadcasting, Inc. v. FCC, 
284 F.3d 148 (D.C. Cir. 2002) (hereafter Sinclair).  
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arguments and unfounded, unrealistic assumptions in its analysis.2  Building on the earlier 

criticism of the FCC approach by the D.C. Circuit Court of Appeals, the Court in Prometheus 

provides a comprehensive framework for analyzing media markets and writing rules that will 

pass legal and constitutional muster.   

The terrain of media ownership policy is clear.  Diversity and localism remain focal 

points of public policy.  Ownership limits are a reasonable approach to promoting both.  

Television remains an important medium for news and information and a major influence on 

the political process because broadcast signals are still extremely scarce.  The standards to 

promote democratic discourse under the Communications Act are higher than under the 

antitrust laws. 

In order to grasp the framework that the Prometheus Court laid out, we must start 

from the foundation of media policy in First Amendment jurisprudence.  None of the Appeals 

Court cases have been taken up by the Supreme Court on appeal.  Each of them cited prior 

Supreme Court rulings on the nature of the media and FCC regulations that were upheld.  In 

other words, the law is settled, here, notwithstanding repeated attempts by broadcasters to 

convince the court to break with prior Supreme Court rulings.  Thus, the logical way to 

understand the legal context for this proceeding is to start from Prometheus, then to move to 

Fox and Sinclair, concluding with the broader body of Supreme Court jurisprudence. 

 

CONTEMPORARY FIRST AMENDMENT JURISPRUDENCE ON M EDIA OWNERSHIP L IMITS 
                         
2 Frank, Ahnrens. “’Soldier’s Ethic’ Guides Powell at the FCC.” Washington Post, October 15, 

2003 at E-4, quotes FCC Chairman Michael Powell complaining “The issue is very 
complex; have you heard the opposition express their criticism in a complex way? No.  
It’s a lot easier to blast the messenger than deal with the substance of the issue.”  
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The Recent Appeals Court Rulings 
 

The Prometheus Court reiterated the principle that Congress and the FCC can impose 

limitations on ownership by holders of licenses to broadcast TV and radio signals.  Using the 

broad language of the Supreme Court, the Third Circuit Court noted the long held view that 

Òdiversification of mass media ownership serves the public interest by promoting diversity of 

program and service viewpoints as well as by preventing undue concentration of economic 

power.Ó3  

These two central themes of Supreme Court jurisprudence Ð promoting diversity and 

preventing undue concentration and influence Ð were prominent in the other recent cases as 

well.  In Fox the D.C. Circuit stated that public policies to promote a more diverse media 

landscape are constitutional, even if they reduce economic efficiency.  The D.C. Appeals 

Court continues to articulate the proposition that Òthe Congress could reasonably determine 

that a more diversified ownership of television stations would likely lead to the presentation 

of more diverse points of view.Ó4  It went on to outline the logic of ownership limits.  ÒBy 

limiting the number of stations each network (or other entity) owns, the É Rule ensures that 

there are more owners than there would otherwise be.Ó5   

In Sinclair the D.C. Circuit concluded that in order to ensure that discourse is balanced 

it is permissible for policy to prevent undue concentration of economic power and excessive 

influence.  The D.C. Circuit Court in Sinclair restated the broad purpose in promoting the 

public interest when it stated Òthe greater the diversity of ownership in a particular area, the 

                         
3 Prometheus, 373 F.3d at 383 (citing FCC v. Nat'l Citizens Comm. for Broad., 436 U.S. 775,(1978)   
4 Fox . 280 F.3d at 1047. 
5 Id. 
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less chance there is that a single person or group can have an inordinate effect, in a political, 

editorial, or similar programming sense, on public opinion at the regional level.Ó6 

The Supreme Court  

These rulings reflect a line of Supreme Court cases running through the middle half of 

the twentieth century, from roughly 1927 to 1978.  In those cases, the Supreme Court 

articulated a bold aspiration for the First Amendment in the age of electronic media.   

The unique characteristics of broadcast media were recognized by the Congress early 

in the century and the airwaves (radio spectrum) were defined as a public resource.7  Public 

policies were repeatedly upheld by the Court to ensure that the immense power of the new 

media be utilized to promote democratic debate and the free flow of information. 

The aspiration for the First Amendment was given its modern formulation by Justice 

Black in 1945 in the seminal case, Associated Press v. United States.  He concluded that the 

First Amendment Òrests on the assumption that the widest possible dissemination of 

information from diverse and antagonistic sources is essential to the welfare of the 

public.Ó8    

In Associated Press Judge Learned Hand painted a picture of diversity that was 

properly complex, noting that a newspaper Òserves one of the most vital of all general 

interests: the dissemination of news from many different sources, and with as many different 

                         
6 Sinclair, 284 F.3d at 160 . 
7 Bagdikian, Ben, 2000, The Media Monopoly (Boston: Beacon Press).; McChesney, Robert, 2000, Rich Media, Poor 

Democracy: Communication Politics in Dubious Times (New York: New Press, 2000); provide history 
and progressive critiques of the development of this policy. 

8 Associated Press v. United States, 326 U.S. 1, 20 (1945) (hereafter Associated Press).  
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facets and colors as possibleÓ because Òit is only by cross-lights from varying directions that 

full illumination can be secured.Ó9  

Since then, the Supreme Court has reaffirmed this view with respect to newspapers 

and has unflinchingly applied it to all forms of mass media, including broadcast TV10 and 

cable TV.11  

In Red Lion the Court ruled that discourse must be full and open because  Ò[i]t is the 

right of the viewers and listeners, not the right of the broadcasters, which is paramountÉt he 

right of the public to receive suitable access to social, political, aesthetic, moral and other 

ideas and experiencesÉ[ T]he Ôpublic interestÕ in broadcasting clearly encompasses the 

presentation of vigorous debate of controversial issues of importance and concern to the 

public.Ó12   

In FCC v. National Citizens Committee for Broadcasting,13 a 1978 case, the court 

upheld limitations on cross-ownership of TV stations and newspapers Òon the theory that 

diversification of mass media ownership serves the public interest by promoting diversity of 

program and service viewpoints, as well as by preventing undue concentration of economic 

power.Ó14  

 

 

                         
9 United States v. Associated Press, Inc. 52 F.Supp. 362, 372 (S.D.N.Y. 1943). 
10 Red Lion Broadcasting v. FCC, 395 U.S. 367 (1969) (hereafter Red Lion); FCC v. National Citizens 

Committee for Broadcasting, 436 U.S. 775 (1978) (hereafter NCCB). 
11 Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 638-39 (1994) (hereafter Turner I); Time 

Warner Entertainment Co., L.P. v. FCC, 240 F.3d 1126 (D.C. Cir. 2001) (hereafter Time 
Warner III). 

12 Red Lion, 395 U.S. at 385 (1969). 
13 NCCB,.436 U.S. 775 (1978) 
14 Id., at 780. 
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ECONOM IC EFFICIENCY IS A SECONDARY CONCERN 

The D.C. Circuit decision in Fox highlighted the trade-off between diversity and 

efficiency.  Economic efficiency is not the only, or even the primary, goal of policy affecting 

electronic media.   

An industry with a larger number of owners may well be less efficient than a 
more concentrated industry.  Both consumer satisfaction and potential 
operating cost savings may be sacrificed as a result of the Rule.  But that is not 
to say the Rule is unreasonable because the Congress may, in the regulation of 
broadcasting, constitutionally pursue values other than efficiency Ð including 
in particular diversity in programming, for which diversity of ownership is 
perhaps an aspirational but surely not an irrational proxy. Simply put, it is not 
unreasonable Ð and therefore not unconstitutional Ð for the Congress to prefer 
having in the aggregate more voices heard.15     

This underscores a theme articulated by Justice Frankfurter in concurring in 

Associated Press, 

A free press is indispensable to the workings of our democratic society. The 
business of the press, and therefore the business of the Associated Press, is the 
promotion of truth regarding public matters by furnishing the basis for an 
understanding of them.  Truth and understanding are not wares like peanuts 
and potatoes.  And so, the incidence of restraints upon the promotion of truth 
through denial of access to the basis for understanding calls into play 
considerations very different from comparable restraints in a cooperative 
enterprise having merely a commercial aspect.16 

 

SPEECH IS THE PRIMARY CONCERN AND BROADCAST VOICES ARE SCARCE 

The distinction between the commercial marketplace and the forum for democratic 

discourse becomes readily apparent when we respond to the advice frequently given by the 

most ardent advocates of pure economics in the face of complaints about mediocrity in the 

media Ð ÒIf you do not like what is on the tube, turn it off.Ó  This reply, which we can 

                         
15 Fox, 280 F.3d at 1047(D.C. Cir. 2002). 
16 Associated Press v. United States, 326 U.S. at 28 (1945). 
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withstand from a consumer standpoint, is devastating for citizens. It may be perfectly 

acceptable to force consumers to vote with their dollars and turn off commercial 

entertainment, but it is not acceptable for citizens to be turned off by substandard civic 

discourse with no comparable alternative to which they can turn.  As Justice Brandeis 

explained in his concurrence in Whitney v. California,  

Those who won our independence believed that the final end of the State was 
to make men free to develop their faculties; . . . that the greatest menace to 
freedom is an inert people; that public discussion is a political duty; and that 
this should be a fundamental principle of American government. 17 

The desire for active participation and the duty to discuss have important implications.  

Justice BrandeisÕ admonition against turning citizens into passive Ôcouch potatoesÕ reinforces 

the distinction between citizen and consumer suggested by Justice Frankfuter.18  It reminds us 

that citizens must enter the debate not simply as passive consumers (listeners or viewers), but 

also as active speakers. One goal is to ensure that they are well informed, receiving good, 

diverse information; but an equal if not higher goal is that citizens must have the opportunity 

to speak and be heard.19     

                         
17 Whitney v. California, 274 U.S. 357, 375 (1927). 
18  Sunstein, Cass, Republic.Com (Princeton, Princeton University Press, 2001), pp. 46-47 cites this 

passage in a discussion that notes that 
 “with respect to a system of freedom of speech, the conflict between consumer 
sovereignty and political sovereignty can be found in an unexpected place: the 
great constitutional dissents of Supreme Court Justices Oliver Wendell Holmes 
and Louis Brandeis… Note Brandeis’s suggestion that the greatest threat to 
freedom is an “inert people,” and his insistence, altogether foreign to Holmes; the 
public discussion is not only a right but a “political duty”… On Brandeis’s self-
consciously republican conception of free speech, unrestricted consumer choice is 
not an appropriate foundation for policy in a context where the very formation of 
preferences, and the organizing processes of the democratic order, are at stake. 

19 Id., p. 115, “A principle function of a democratic system is to ensure that through 
representative or participatory processes, new or submerged voices, or novel depictions 
of where interests lie and what they in fact are, are heard and understood.” 



 8 

In Red Lion, the seminal television case, the Court expressed a similar sentiment, 

noting that Òspeech concerning public affairs is more than self-expression; it is the essence of 

self-government.Ó20  The desire for active participation and the duty to discuss have important 

implications.  In particular, citizens must enter the debate not simply as listeners or viewers, 

but also as speakers. One goal is to ensure that they are well informed, receiving good, diverse 

information.  But an even higher goal is to have them engage actively as participants in civic 

discourse.  The First Amendment implications of policies should not only be about how much 

citizens have to listen to, but also about their opportunities to speak and be heard.   

The Prometheus Court notes the dilemma that broadcasting poses from the point of 

view of the speakerÕs orientation of the First Amendment.  Even in a 500-channel world, 

spectrum, and therefore broadcast voices are scarce from the speakersÕ point of view.  The 

increase in alternative media does not reverse that fact.   

Even were we not constrained by Supreme Court precedent, we would not 
accept the Deregulatory PetitionersÕ contention that the expansion of media 
outlets rendered the broadcast spectrum less scarce.  In NCCB, the court 
referred to the ÔphysicalÕ scarcity of the spectrum Ð the fact that many more 
people would like access to it than can be accommodated.  The abundance of 
non-broadcast voices does not render the broadcast spectrum any less scarce.21  

The need to license spectrum is one of the bases on which public obligations can be 

imposed on the holders of licenses. Starting with a 1943 radio case, National Broadcasting 

Co. v. United States, 22 and continuing through the most recent cases, the Supreme Court 

found that Òwhere there are substantially more individuals who want to broadcast than there 

                         
20 Red Lion, 395 U.S. at 390 (1969). 
21 Prometheus, 372 F.3d at 402 (3rd Cir. 2004).. 
22 National Broadcasting Co. v. United States, 319 U.S. 190 (1943). 
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are frequencies to allocate, it is idle to posit an unabridgeable First Amendment right to 

broadcast comparable to the right of every individual to speak, write, or publish.Ó23   

Opponents of a bold aspiration for the First Amendment would like to see this scarcity 

as the sole basis for public policy so that they can declare an abundance of cable and satellite 

channels available and escape their public interest obligations.   The claim is wrong because it 

is a listener/viewer analysis, not a speaker analysis.  Even if hundreds of channels are 

available to citizens as listeners, this does not empower them as speakers.  Broadcasting is 

still a powerful electronic voice granted by government license.   

In fact, cable and satellite owners control all of the channels, so they are a single 

powerful voice.  It is not the scarcity of spectrum that matters, but the scarcity of voices.  In a 

nation of almost 300 million people, the number of channels is still far exceeded by the 

number of persons wishing to broadcast.  The number of holders of broadcast licenses and 

cable franchises is minuscule compared to the total population.  The possession of this 

government granted rights to speak confers an immense advantage on the holder of the 

license. 

   

OWNERSHIP PLAYS A CRITICAL ROLE IN DIVERSITY POLI CY 

In Fox, the D.C. Circuit noted the connection between ownership and diversity, 

opining that in attempting to promote Òdiversity in programming, for which diversity of 

ownership is perhaps an aspirational but surely not an irrational proxy,Ó it is not unreasonable 

                         
23 Red Lion, 395 U.S. at 388 (1969). 
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Ð and therefore not unconstitutional Ð for the Congress to prefer having in the aggregate more 

voices heard.24 

This proposition has been central to limitations on media ownership by holders of 

broadcast licenses for well over half a century.  Indeed, the Supreme Court upheld ownership 

limits even before the landmark case in which it articulated the aspiration of the Òwidest 

possible dissemination of information from diverse and antagonistic sources.Ó  In upholding 

the ban on cross-ownership of different types of media, the Supreme Court concluded it was 

Òa reasonable means of promoting the public interest in diversified mass communications.Ó25 

In the recent media ownership order the FCC restated its commitment to this 

fundamental principle, concluding that  

the balance of the evidence, although not conclusive, appears to support our 
conclusion that outlet ownership can be presumed to affect the viewpoint 
expressed on that outletÉ.  A larger number of independent owners will tend to 
generate a wider array of viewpoints than would a comparatively smaller 
number of owners.Ó26 

Although the FCC expressed some uncertainty about the empirical relationship 

between ownership and viewpoint diversity, it went on to offer two important additional 

observations that reinforced its conclusion.  The FCC noted that taking a point of view is to be 

expected, declaring  

we do not pass judgment on the desirability of owners using their outlets for 
the expression of particular points of viewÉ we have always proceeded from 
the assumption that they  do so and that our rules should encourage diverse 

                         
24 Fox, 280 F.3d at 1047(D.C. Cir. 2002).. 
25 NCCB, 436 U.S. at 802 (1978).  
26 Federal Communications Commission, 2002 Biennial Regulatory Review Ð Review of the CommissionÕs 

Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the 
Telecommunications Act of 1996, 18 FCC Rcd 13620, 13711-47 (2003), ¶27. (hereafter Order) 
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ownership precisely because it is likely to result in the expression of a wide 
range of diverse and antagonistic viewpoints.27 

This combined with the importance of media outlets in democratic discourse pushes 

public policy to lean towards policies that take extra precautions in regard to media ownership 

limits. 

Further, owners of media outlets clearly have the ability to affect public 
discourse, including political and governmental affairs, through their coverage 
of news and public affairs.  Even if our inquiry were to find that media outlets 
exhibited no apparent ÒslantÓ or viewpoint in their news coverage, media 
outlets possess significant potential power in our system of government.28   

 

CONCL USION 

In each of the Appeals Court rulings that have struck down the FCCÕs media limits the 

Courts have restated the Supreme Court jurisprudence.  The Supreme Court has not taken up 

any of these decisions.  The bold aspiration for the First Amendment, that seeks vigorous 

debate that draws citizens in and recognizes the powerful voice that a broadcast license 

conveys to its holder remains firmly in place.    

                         
27 Id., ¶30. 
28 Id., ¶28. 
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STUDY 2 
THE LEGAL AND SOCIAL BASES FOR LOCALISM ARE STRONGER 

THAN EVER   
MARJORIE HEI NS AND M ARK COOPER 

 
ABSTRACT 

 
Localism has been central to broadcast policy since the inception of the industry, 

recognized in legislation and Supreme Court jurisprudence for over three quarters of a 
century.  The increasing power and reach of broadcast stations and emergence of national 
media only reinforces the importance of policies to promote localism because the fundamental 
political, cultural and social needs that local media serve remain the same.  Moreover, 
America has become a much more diverse nation over the past thirty years, increasing the 
need for local media to reflect the changing composition of our local communities. 
 

• Local government is the core institution of our  federal system. We reserve a host 
of public policy decisions that are vital to the quality of life and the fabric of our 
society Ð police, emergency services, education, land-use Ð for 80,000 units of 
government.  We elect the national government on a state and local basis.   
 

• We dispense justice with local jur ies of our  peers.  Local courts and juries decide a 
wide range of civil and criminal issues based on what are essentially community 
understandings of what a Òreasonable manÓ would think or do, depending on local 
conditions.   

 
• We define many of our social and aesthetic values in local terms.  Participation in 

political, cultural and social activities is very much a matter of local ÒmobilizationÓ 
and community involvement.  Personal, face-to-face social relations in our 
communities are the crucible of personality and identity formation.   
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LOCAL ISM REMAI NS CENTRAL TO BROADCASTI NG 
 

Broadcasting is by its nature a local phenomenon, and serving the diverse needs of 

local communities has long been an intrinsic part of American broadcast policy.  The 

importance of localism as a core policy goal can be traced to the 1927 Radio Act.29  Over the 

years, not only the Federal Communications Commission but the Supreme Court and 

Congress have recognized the importance of local broadcast stations serving local 

communities, ÒÔas an outlet for local self-expression.ÕÓ30  As the Supreme Court explained in 

1994, ÒCongress designed this system of allocation to afford each community of appreciable 

size an over-the-air source of information and an outlet for exchange on matters of local 

concern. É [T]he importance of local broadcasting Ôcan scarcely be exaggerated, for 

broadcasting is demonstrably a principal source of information and entertainment for a great 

part of the nationÕs population.ÕÓ31  Here as elsewhere in U.S. broadcasting policy, Òthe 

people as a whole retain their interest in free speech by radio and their collective right to have 

the medium function consistently with the ends and purposes of the First Amendment.  It is 

the right of the viewers and listeners, not the right of the broadcasters, which is paramount.Ó32   

More recently, the D.C. Circuit Court in the case of Sinclair v. The FCC restated the 

broad purpose and the local focus in promoting the public interest when it stated Òthe greater 

the diversity of ownership in a particular area, the less chance there is that a single person or 

                         
29  See, e.g., Napoli, Philip. Foundations of Communications Policy:  Principles and Process in the Regulation 

of Electronic Media.  Cresskill, NJ: Hampton Press, 2001, p. 203. 
30 United States v. Southwestern Cable, 392 U.S. 157, 174 (1968) (quoting H.R. Rep. No. 1559, 87th 

Cong.., 2d Sess., 3). 
31 Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 663 (1994) (quoting in part U.S. v. 

Southwestern Cable, 392 U.S. at 177). 
32  Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969). 
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group can have an inordinate effect, in a political, editorial, or similar programming sense, on 

public opinion at the regional level.Ó33 

The goal of localism is inseparable from the other pillar of American broadcast policy:  

diversity.  Diversity does not just mean programming from different corporate producers; it 

means diversity in the content and viewpoint of programming.34  Thus, ten or even twenty 

newscasts that all serve up the same superficial, if-it-bleeds-it-leads sound bites do not 

constitute diversity.  Serving local interests is meaningless if the diverse elements in a 

community Ð cultural, social, and political Ð are not represented on the airwaves.35    

It is important also to define the geographic parameters of localism.  The Commission 

has long equated localism with broadcast markets.  But as these markets expand through 

increased power levels and other technological advances, the needs of local communities get 

lost.  There are more than 80,000 government units in the U.S., including school districts, 

town districts, and county districts, and what happens at these local levels of governance is 

                         
33 Sinclair Broadcasting, Inc. v. FCC, 160 F.3d 148 (D.C. Cir. 2002). 
34  See Red Lion, 395 U.S. at 389-95. .  
35 Huffington, Arianna, ”Blog Heaven.” The American Prospect, July 1, 2004.  See also Leanza, 

Cheryl. 2004. “Monolith or Mosaic:  Can the Federal Communications Commission 
Legitimately Pursue a Repetition of Local Content at the Expense of Local Diversity?” 53 
American U. L. Rev. 597, 603, 610 (faulting the Commission’s 2003 media ownership 
proceedings for ignoring “diversity at the local level”; “[f]uture analysis of this question 
cannot rightly consider diversity and localism as two separate goals that are analytically 
distinct”).  Evidence that increasing the number of outlets does not necessarily increase 
diversity can be found in Dejong, A.S. and B. J. Bates 1991. "Channel Diversity in Cable 
Television." Journal of Broadcasting and Electronic Media 35: 159-66; Grant, A. E. 1994. "The 
Promise Fulfilled? An Empirical Analysis of Program Diversity on Television." The Journal 
of Media Economics 7:1: 51-64; Hellman, Heikki and Martin Soramaki, 1994. “Competition 
and Content in the U.S. Video Market.” Journal of Media Economics 7 ; Lin, C. A. 1995. 
“Diversity of Network Prime-Time Program Formats During the 1980s,” Journal of Media 
Economics 8: 17-28; Kubey, Robert, et al. 1995. “Demographic Diversity on Cable: Have 
the New Cable Channels Made a Difference in the Representation of Gender, Race, and 
Age?” Journal of Broadcasting and Electronic Media 39: 459-71.   
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not often considered newsworthy to commercial broadcasters operating in large metropolitan 

areas.   

 

THE FEDERAL SYSTEM DEPENDS ON LOCALISM  
 

While courts have repeatedly affirmed the constitutional and legal basis for policies 

promoting localism and diversity, the political commitment to these policies is constantly 

under attack.  Moreover, because broadcasters have First Amendment rights, which are 

affected by policies to promote localism and diversity, it is important that there be an 

evidentiary basis to conclude that these policies are necessary and actually do promote the 

public interest.   

Localism and diversity remain critically important to our democracy and the 

commercial mass media have not fulfilled, and are not likely to fulfill, these fundamental 

goals of communications policy.  

In spite of three quarters of a century of Congressional policy to promote localism in 

the broadcast media and Supreme Court acceptance of these policies, in the recent media 

ownership proceeding, the chief expert witness for the national broadcast networks declared 

localism to be an unjustified preoccupation of the Commission that lacks a coherent basis.  In 

his words: 

The CommissionÕs preoccupation with localism is difficult to explain or 
justify.  Why should the government seek to promote local content as opposed 
to, and especially at the expense of, any other category of ideas?  Once can 
readily imagine categories of ideas more central to the political, social, 
educational, aesthetic or spiritual lives of Americans.  Further, to fasten on any 
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category of ideas readily runs afoul of First Amendment values.  In short, a 
focus on local content or local outlets appears to lack a coherent policy basis.36   

This statement is wrong on every count.  To begin with, a policy of promoting 

localism does not run afoul of the First Amendment.  The Supreme Court has rejected this 

claim repeatedly over the past seventy-five years.  Second, given our federal system, local 

government is in fact our central political institution.  Third, we define many of our social and 

aesthetic values in local terms.  For example, local courts and juries decide a wide range of 

civil and criminal issues based on what are essentially community understandings of what a 

Òreasonable manÓ would think or do, depending on local conditions.  Having vibrant local 

media outlets to promote good local government and strong social ties in local communities is 

an essential part of our democracy.37  

Congress has adhered to the localism principle.  The legal precedent remains strong 

because the political and social reality of life in America continues to demand strong local 

media institutions.  No matter how strongly national and international issues affect our 

society, or how prominent they become, there is much truth to the saying that all politics in 

America is local.  This is because of the fundamental federal structure of our national 

government.   
                         
36 Owen, Bruce N. “Statement on Media Ownership Rules.” Attachment to Comments of Fox 

Entertainment Group and Fox Television Stations, Inc., National Broadcasting 
Company, Inc. and Telemundo Group, Inc., and Viacom, In the Matter of 2002 Biennial 
Regulatory Review Ð Review of the CommissionÕs Broadcast Ownership Rules and Other Rules Adopted 
Pursuant to Section 202 of the Telecommunications Act of 1996, Cross Ownership of Broadcast 
Stations and Newspapers, Rules and Policies Concerning Multiple Ownership of Radio Broadcast 
Stations in Local Markets, Definition of Radio Markets, MB Docket No. 02-277, MM Dockets 
02-235, 01-317, 00-244, 2 January 2003, p. 10. 

37 Alexis de Tocqueville’s well known celebration of local associations started with “the 
permanent associations which are established by law under the names of townships, 
cities, and counties, a vast number of others are formed and maintained by the agency of 
private individuals.” cited in Terchek, Ronald J. and Thomas C. Conte. (Eds.), Theories of 
Democracy (Lanham, MD: Rowan & Littlefield, 2001), cited in p. 27. 
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Even national elections are essentially local.  The extreme concentration of the 2004 

presidential election in so-called ÒbattlegroundÓ states reminds us that we elect the President 

on a state-by-state basis.  We elect Senators on a state-wide basis and our Representatives on 

the basis of small single-member districts.38  These are local races. 

More importantly, we reserve a host of public policy decisions that are vital to the 

quality of life and the fabric of our society Ð police, emergency services, education, land-use Ð 

for local units of government.  Only defense is solely national policy and even here the 

national defense has come to rely significantly on the National Guard, which is a state level 

institution. 

Three-quarters or more of spending on education, police, and parks and recreation is 

accounted for by state and local governments, mostly at the local level.   About two-thirds of 

all government spending on community development and natural resources are spent by state 

and local governments, equally divided between state and local.39  Personal transfer payments 

Ð social and income security and welfare Ð are also largely federal, but income security and 

welfare too have many state and local variations.   

 

 

 

 

 

 
                         
38 Keyssar, Alexander. The Right to Vote. New York: Basic Books, 2000. 
39  U.S. Census Bureau, Statistical Abstract of the United States: 2002 (Washington, D.C.: U.S. 

Department of Commerce, 2002), Tables 414-416, 453.  



 18 

SOCI AL BASES OF LOCAL ISM 

A host of social processes are grounded in the local community. The primary referent 

for identity and community has traditionally been, and remains, significantly local.40  A 

primary focus on political participation and mobilization captures the most critical aspect for 

media policy.  There are both sociological and psychological reasons why local ties support 

participation. 

Being embedded in networks where one can influence or be influenced by action is 

psychologically gratifying and a spur to action.  Social identity is defined, and political 

activity is instigated, on the basis of group identity and affiliation.41 Groups are defined by the 

permeability and permanence of their boundaries and their location in the social hierarchy.42  

The social context helps to determine which organizations and messages are effective.  Some 

contexts provide greater credibility and opportunities to persuade voters.  Segmentation, 

separation, or sorting of organizations facilitates the garnering of commitment and support 

and makes message management easier.   

The salience of the organizationÕs identity to the members is defined by several 

factors-- the clarity and strength of the shared understanding of the organizationÕs location in 

society and the motivation to act on that shared social identity are paramount.  Sociological 

                         
40  Rifkin, Jeremy. The Age of Access. New York, Jeremy P. Tarcher/Putnam, 2000, pp. 7-9.  

Dewey, John. The Public and its Problems. Athens, Ohio: Swallow Press, 1954; Sirianni, 
Carmen and Lewis Friedland. Civic Innovation in America: Community Empowerment, Public 
Policy, and the Movement for Civic Renewal.  Berkeley: University of California Press, 2001, 
especially Chapter 5. 

41 Hechter, Michael. 2004.  “From Class to Culture.” American Journal of Sociology 110:2; 
Wright, Stephen C., Donald M. Taylor and Fathali M. Moghaddam. 1990.  Responding to 
Membership in a Disadvantaged Group: From Acceptance to Collective Protest. Journal of 
Personality and Social Psychology 58. 

42 Id.   
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theories stress the importance of the interaction between the members of the organization to 

create solidarity.43 Intervening social processes affect participation44 since Òfrequent 

discussion of politics and the partisan composition of an individualÕs network influence 

participation.Ó45  

ÒFor a community, frequent cooperation by its members leads to tighter social 

linkages and increased trust in one another Ð a Ôvirtuous circleÕ of participation and trust.Ó46  

Repetition47 and connection between the speaker and listener make messages more effective.  

Personal familiarity, positive feelings and respect for the speaker increase thought about the 

                         
43 The impact of conversational networks in church and work settings on participation is to a 

significant degree mediated by the different viewpoints that individuals are exposed to 
when they discuss politics in these settings.” Scheufele, Dietram A., et al. 2004. Social 
Structure and Citizenship: Examining the Impacts of Social Setting, Network 
Heterogeneity, and Informational Variables on Political. Political Communication 21: 
315; Mutz, Diana C. 2002. “Cross-Cutting Social Networks: Testing Democratic Theory 
in Practice.” American Political Science Review 96.    

44 Huckefeldt, Robert and John Sprague. Citizens, Politics, and Social Communication: Information 
Influence in an Election Campaign. New York: Cambridge University Press, 1995; McLeod, 
Jack M., Dietram A. Scheufele and Patricia Moy. 1999. Community, Communications, 
and Participation: The Role of Mass Media and Interpersonal Discussion in Local 
Political Participation. Political Communication 16; Scheufele, Dietram A., Matthew C. 
Nisbet and Dominique Brossard. 2003.  Pathways to Participation? Religion, 
Communication Contexts and Mass Media, International Journal of Public Opinion Research 15.  

45 Scheufele,et al. 2004. p. 317; Knoke, David. 1990.  “Networks of Political Action: Toward 
Theory Construction.” Social Forces 68; Knoke, David, Organizing for Collective Action: The 
Political Economies of Associations (New York: Aldine de Gruyter, 1990b).    

46 Scheufele, et al., 2004: 318; Brehm, John and Wendy Rahn.  1997. Individual Level Evidence 
for the Causes and Consequences of Social Capital. American Journal of Political Science; 
Putnam, Robert D. Making Democracy Work: Civic Traditions in Modern Italy. Princeton: 
Princeton University Press; Scheufele, Dietram A. and Dhavan V. Shah. 2000. Personality 
Strength and Social Capital: The Role of Dispositional and Informational Variables in the 
Production of Civic Participation. Communication Research 27. 

47  Weiss, R. F. and B. Pasamanick. 1964.  Number of Exposures To Persuasive Communication 
in The Instrumental Conditioning of Attitudes. Journal of Social Psychology 63; Verba, 
Sidney, Lehman Schlozman and Henry Brady. Voice and Equality: Civic Volunteerism in 
American Politics. Cambridge: Harvard University Press, 1995. 
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message and its overall persuasiveness.48  Face-to-face interactions are particularly well suited 

to benefit from these conditions for persuasion.49    

From a practical point of view, for example, getting out the vote thrives on local 

connections.50  Knowledge of the local area and local individuals are vastly superior as 

resources for mobilizing participation.  The sociability of the political participation Ð working 

together, voting together Ð provides social reinforcement, trust and psychological 

gratification.   

Local media that focus on local issues, cultures, and interests are a critical part of this 

equation.  As law professor and media scholar Edwin Baker points out, for the media to meet 

the diverse needs of the public, they must  

perform several tasks. First, the press should provide individuals and organized 
groups with information that indicates when their interests are at stake. Second, 
the media should help mobilize people to participate and promote their 
divergent interestsÉ Third, for pluralist democracy to work information about 
popular demands must flow properly - that is, given the practical gap between 
citizens and policymakers, the press should make policymakers aware of the 
content and strength of people's demands.51 

                         
48 Scheufele, Dietram A., Matthew C. Nisbet. Dominique Brossard, and Erik C. Nisbet. 2004. 

Social Structure and Citizenship: Examining the Impact of Social Setting, Network 
Heterogeity, and Informational Variables on Political Participation. Political Communications 
21, Huckfeldt, R., Johnson E. and J. Sprague. 2002.  Political Environments, Political 
Dynamics and the Survival of Disagreement. Journal of Politics 62.  

49 Niven, 2004; Green, Donald P. and Alan S. Gerber. 2000. Getting Out the Vote in Youth Vote: 
Results for Randomized Field Experiments. New Haven: Institution for Social and Policy 
Studies, Yale University; Green, Donald P. and Alan S. Gerber. 2001. The Effect of a 
Nonpartisan Get Out the Vote Drive: An Experimental Study of Leafleting. Journal of 
Politics 62:3; Kilgard, 1999; Reams and Ray, 1993; Jason, 1984.  

50 Hanson, John Mark. “The Majoritarian Impulse and the Declining Significance of Place.” in 
Gerald M. Pomper and Marc D. Weiner. (Eds.), The Future of American Democratic Politics. 
New Brunswick: Rutgers University Press, 2003. 

51 Baker, C. Edwin. “Giving Up on Democracy: The Legal Regulation of Media Ownership.” 
Attachment C, Comments of Consumers Union, Consumer Federation of America, Civil 
Rights Forum, Center for Digital Democracy, Leadership Conference on Civil Rights and 
Media Access Project. In the Matter of Cross Ownership of Broadcast Station and 
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The broadcast media cannot fulfill this critical role if they are not rooted in local 

communities.  Broadcast television has an immense impact because of its key role in the 

social and psychological processes of democratic discourse.  Broadcast television is a primary 

source of information, particularly for local issues.52  Television is also the premier medium 

for advertising53 and efforts to influence public opinion.54   Visual images are particularly 

powerful in conveying messages.55  The dictates of the television news production process 

also affect the process of issue formation and debate.56 

                                                                             
Newspaper/Radio Cross-Ownership Waiver Policy: Order and Notice of Proposed Rulemaking, MM 
Docket No. 01-235, 96-197, December 3, 2001, p. 16 (hereafter, CFA/CU Comments).   

52 Cooper, Mark. “When Law and Social Science Go Hand in Glove.” in Philip Napoli (Eds.), 
Media Diversity: Meaning and Measurement. Mahwah, NJ: Lawrence Earlbaum, 2006.    

53 Hansen Glenn J. and William Benoit, 2002.  Presidential Television Advertising and Public 
Policy Priorities, 1952 –2002. Communications Studies 53: 285; Patterson, Thomas E.  and 
R.D McClure, The Unseeing Eye: The Myth of Television Power in National Politics. New York: 
Putnam, 1976; Kern, M. 30 Second Politics: Political Advertising in the Eighties. New York: 
Praeger, 1988; Brians, C. L. and M. P.  Wattenberg, Campaign Issue Knowledge and 
Salience: Comparing Reception for TV Commercials, TV News, and Newspapers. 
American Journal of Political Science 40: 172-93, 1996. 

54 Kim, Sei-Hill, Dietram A. Scheufele and James Shanahan. 2002. Think About It This Way: 
Attribute Agenda Setting Function of the Press and the Public’s Evaluation of a Local 
Issue. Journalism and Mass Communications Quarterly 79:7, 2002; Chaffee, Steven and Stacy 
Frank. 1996. How Americans Get Their Political Information: Print versus Broadcast 
News. The Annals of the American Academy of Political and Social Science 546; McLeod, Jack M., 
Dietram A. Scheufele, and Patricia Moy. 1999.  Community, Communications, and 
Participation: The Role of Mass Media and Interpersonal Discussion in Local Political 
Participation. Political Communication 16. For a fuller explanation of the impact of 
television, see the separate Comments of the Consumer Federation of America and 
Consumers Union filed in this NOI. 

55 Domke, David, David Perlmutter and Meg Spratt. 2002.  The Primes of Our Times? An 
Examination of the ‘Power’ of Visual Images. Journalism3:2: 131-59. The authors present a 
detailed social psychological and even neurological discussion of the reasons why and 
ways in which visual images have a greater impact, but the politically oriented research 
that they cite as consistent with their findings include Krosnick, J. A.  and D. R. Kinder. 
1990.  “Altering the Foundation of Support for the President Through Priming.” 
American Political Science Review 84: 497-512; Pan Z. and G. M. Kosicki, “Priming and 
Media Impact on the Evaluation of the President’s Performance,” 24 Communications 
Research 3-30, 1997; Just, M.R.,  A. N. Crigler and W. R. Neuman.  Cognitive and 
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CONCLUSION 

Localism is intrinsically related to diversity in media sources, media outlets, media 

institutions, and the actual content of media programming.  In this section, we describe these 

various forms of diversity and emphasize why all are needed to advance the fundamental goal 

of communications policy Ð to provide the widest possible public access to and participation 

in a rich and vibrant marketplace of ideas.  

Diversity and antagonism in civic discourse are neither easy to achieve nor easy to 

measure.  Opponents of policies to enrich civic discourse complain that the imprecision of the 

outcome makes it difficult, if not impossible, to measure success.  This merely reflects the 

fact that the goal of having an informed citizenry is inherently qualitative and complex.  Most 

social and psychological relationships have numerous highly intertwined causes; there is no 

reason that knowledge and participation in public policy formation should be otherwise.   

 

                                                                             
Affective Dimensions of Political Conceptualization. in A. N. Crigler (eds.), The Psychology 
of Political Communications. Ann Arbor: University of Michigan Press, 1996. 

56 Graber, Doris. Mass Media and American Politics. Washington, D.C.: Congressional Quarterly, 
1997; Gans, Herbert J. Democracy and the News. Oxford: Oxford University Press, 2003. 
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STUDY 3: 
A BROAD, POSITIVE VIEW OF THE FIRST AMENDMENT 

BEN SCOTT 
 

ABSTRACT 

First Amendment principles deeply influence the media ownership regulations.  In the 
FCCÕs analysis there is an unquestioned assumption that the First AmendmentÕs role in this 
proceeding is merely to negatively prohibit the abridgement of speech. More specifically, 
negative freedom (the absolute protection of individual speakers from interference) has 
pushed out positive freedom (the provision of a public sphere in which the public has a right 
to hear all speakers) as the central right protected by the law.  

 
The Commission cites the history of First Amendment thought to justify its 

conclusions. However, an accurate account of the intellectual foundation of the First 
Amendment and its implications for the history of journalism point to different conclusions 
with regard to the standards and thresholds of public service, diversity, localism, and 
competition. The majoritarian view of the First Amendment is a more appropriate framework 
for protecting democratic values in the marketplace of ideas.  
 

This analysis demonstrates that the mechanism of market-based regulation in the 
media system is a poor solution for the protection of First Amendment rights. This follows 
from a fundamental contradiction between the goals of democracy and those of market 
competition. It is consent and consensus through informed debate, not competition and 
submission through Darwinian dogfights, which is sought by the public spirited intent of the 
Constitution and the affirmative freedom of expression provided for the American public. The 
only way to claim the public right to a deliberative discussion about common affairs with 
guaranteed access for all citizens is to temper private control over the media system with 
public policies that promote a diversity of voices.  

 
The Commission should base its rules governing media ownership on an affirmative, 

majoritarian view of the First Amendment. Limits on media ownership should be maintained 
and policies undertaken to expand ownership of media outlets and viewpoint diversity. 
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INTRODUCTI ON 

The bold aspiration for the First Amendment that we have articulated in earlier studies 

has a direct link to a more fundamental debate over the nature of the First Amendment.  The 

narrow, negative view advocated by the broadcasters, and adopted by the Federal 

Communications Commission (FCC), stands in sharp contrast to the broad positive view 

taken by the Supreme Court.  The view taken of the First Amendment deeply influences the 

policy that is pursued in consideration of limits on media ownership.    

In the FCCÕs analysis of the cross-ownership regulations outlined in the 2003 Rule & 

Order (R&O),57 we believe that fundamental attributes of public First Amendment rights were 

not sufficiently considered, if indeed they were brought to the attention of the Commission at 

all.  There is an unquestioned assumption that the First AmendmentÕs role in this proceeding 

is merely to negatively prohibit any abridgement of any one speaker, as opposed to a positive 

responsibility to expand the diversity of voices from all speakers. It is of critical importance 

that the Commission now take up a serious intellectual inquiry into the constitutional basis 

that supports its interpretation of which policies best serve the goals of the First Amendment.  

The absence from the ruling of these essential ideas concerning the publicÕs 

constitutional rights provided by the free press contributes to a general misunderstanding of 

the historical development of commercial journalism in the United States and its relationship 

to citizenship and public service. To correct this problem, these comments will question the 

CommissionÕs assumptions about constitutional rights and make broad arguments that point 

to profoundly different policy goals and ends. It is of necessity an historical argument. An 

                         
57 Federal Communications Commission, 2002 Biennial Regulatory Review – Review of the 

Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section 
202 of the Telecommunications Act of 1996, 18 FCC Rcd 13620, 13711-47 (2003), 
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accurate account of the composition of the First Amendment in the early Republic and its 

implications for the history of journalism point to radically different conclusions with regard 

to the standards and thresholds of public service, diversity, localism, and competition than 

those espoused by the Commission in its Rule and Order.  

These conclusions require a thoroughgoing reevaluation of the analytical, 

constitutional, economic and legal premises upon which the 2003 ruling is based and upon 

which the current proceeding is conducted. In short, policies that favor the dominant market 

interests in the local news media are not commensurate with either the public interest needs of 

a locality or the First Amendment responsibilities of the government. The mechanism of 

market-based regulation in the media system is a poor solution for the protection of First 

Amendment rights. Survival of the fittest in oligopoly markets is hardly a recipe for providing 

a free, fair, and comprehensive public debate. We require here a positive view of the First 

Amendment which goes beyond simply guarding the speech rights of any given speaker. 

Protecting the free speech of the few does not provide it for the manyÑ on the contrary, it 

may well impede it. This follows from a fundamental contradiction between the goals of 

democracy and those of market competition. Markets logically produce winners and losers 

and function most efficiently when inequality between players is wide. Democracy functions 

best when all speakers have the opportunity to be heard and inequality in debate is narrow. An 

analysis of public rights to a free press as conceived by the Founding Fathers and the first 

generations of American government bears out this argument. The history of journalism 

further reinforces the point by persuasively demonstrating that regulation through the 

marketplace is a relatively new phenomenon in American journalism that has been disputed 

from its inception as neither free nor commensurate with First Amendment ideals.  
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In an effort to specify our concerns as much as possible, we shall respond to instances 

in the 2003 ruling that we believe require reconsideration in light of a more comprehensive 

review of historical and theoretical analyses. Listed below are three statements from the R&O 

that we feel capture the concepts we wish to address. In particular, we would like to draw 

attention to principles supporting the CommissionÕs understanding of the marketplace of 

ideas, the market as the arbiter of public political communication, the First Amendment, and 

the relationship of these ideas to the history of commercial journalism.  

¦  352 ÒNor it is particularly troubling that media properties do not always, or even 
frequently, avail themselves to others who may hold contrary opinions.  Nothing requires 
them to do so, not is it necessarily healthy for public debate to pretend as though all ideas are 
of equal value entitled to equal airingÉ .Indeed, the very notion of a marketplace of ideas 
presupposes that some ideas will attract a following and achieve wide currency, while others 
quietly recede having failed to conquer the hearts and minds of the citizenry. Our Constitution 
forbids government action to pre-select the winners in this competition or to guarantee the 
circulation of any particular set of ideas.Ó  

 
¦  353 ÒNor is it troubling that media properties may allow their news and editorial 

decisions to be driven by Òthe bottom line.Ó Again, the need and desire to produce revenue, to 
control costs, to survive and thrive in the marketplace is a time honored tradition in the 
American media. Indeed, it was not until newspaper publishers learned to market their papers 
as tools of commerce that the press became a force in the public debate that lead to the 
framing of our Constitution.Ó  

 
¦  354 ÒIn short, to assert that cross-owned properties will be engaged in profit 

maximizing behavior or that they will provide an outlet for viewpoints reflective of their 
ownerÕs interests is merely to state truisms, neither of which warrants government intrusion 
into precious territory bounded off by the First Amendment. To the contrary, we are engaged 
in this exercise precisely because we seek to encourage the airing of diverse and antagonistic 
viewpoints. It would be odd indeed if our rules were structured to inhibit the expression of 
viewpoints or to promote only an accepted set of ideas.Ó 

  
These statements all appear in the R&O in the section concerning cross-media 

ownership. We feel that this is the most important rule at issue, and so we have chosen to 

focus our discussion here. Further, within these statements are clearly displayed the positions 
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and assumptions guiding the Commission with regard to the First Amendment, the nature and 

history of commercial journalism, and the marketplace of ideas.  

From ¦ 352, it appears to us that the Commission interprets the First Amendment as 

primarily, if not exclusively a negative rightÑ i.e. the government will protect free speech 

from being abridged, but it has no responsibility to promote diversity. From ¦ 353, it appears 

to us that the Commission understands the First Amendment to have been conceived and 

shaped in an explicit environment of commercial media operating in a self-defined 

marketplace of ideas. Moreover, the implication is that the Founders understood the media 

system in this way, a smaller and yet formally similar version of the system we currently 

have. It is this ongoing system of commercial journalism that the Commission refers to as the 

Òtime honored traditionÓ of the American media marketplace.  

Finally, from ¦ 354, we understand the Commission to be arguing that the market is the 

primary, exclusive, and best mechanism to govern the output of the public media system. By 

promoting efficiency in the marketplace, the Commission appears to believe that it is 

promoting the degree of diversity, localism, and competition demanded by the public through 

their patterns of consumption. By removing regulation and allowing the fittest voices to 

survive in the media market, the Commission states that it has most firmly guaranteed that the 

government plays no role in either inhibiting or promoting any particular viewpoint.  

In the following, we argue that these understandings of the marketplace of ideas, the 

First Amendment, the circumstances of the Founders, and the history of journalism are 

seriously flawed and lead to unjustified conclusions. We will argue that the commercial mass 

media system is not a time honored tradition of American journalism dating from the 18th 

century, but rather a more recent development. Further, we will demonstrate that the Founders 
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certainly did not understand commercial journalism and the marketplace of ideas in the way 

that we do now. Finally, we will couch all of these arguments in a discussion of the First 

Amendment which asserts an alternative understanding of its principles which we believe are 

a more appropriate reading of the legacy of the Bill of Rights Ð a positive view of the First 

Amendment. It is this positive view which should guide the CommissionÕs analysis of public 

interest limits on media ownership. 

 

THE NARROW, NEGATI VE VIEW OF THE FIRST AMENDM ENT 

The Well-Oiled Marketplace Assumption 

The starting point for developing a balanced view of how the First Amendment should guide 

communications policy is a deconstruction of the prevailing concept of negative rights and the 

concomitant conception of the relationship between the press, its public, and their common 

government. [Here we should understand press to refer to the media system as a whole]. The 

pillars around which these relationships are built are the First Amendment and the 

marketplace of ideas.  

The conventional position on the relationship between the press, the public, and the 

government mirrors the model of laissez-faire economics. The press is seen as a marketplace 

of information providers dependent upon consumer interest to survive and flourish. The 

public is seen as a group of political consumers each in search of the best presentation and 

interpretation of facts and ideas to assist in his or her political decision making on public 

affairs, i.e. how they should vote every two to four years (or increasingly, whether they should 

bother), and which social and political institutions warrant support and which antipathy. The 

press provides the raw materials for debate, and each viewpoint is given a fair hearing. The 
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public readership follows and engages the battle in a Òmarketplace of ideasÓ by selecting and 

advocating particular positions. The result is the truth, or what the majority of the public has 

ordained as the peopleÕs opinion of the truth. This informed consensus then forms the 

foundation of representative democracy, the sentiment that elects officials and guides the 

formulation of public policy between elections.  

Conventional wisdom provides that the system is a well-oiled machine. The role of the 

government is merely to make sure none of the voices in the marketplace of ideas are 

prevented from speaking.  The public is served by a large array of media channels, all of 

which are dependent for market success on their degree of relevance to public interest. From 

this vantage point, the best any good regulator can do is stay out of the way and let the 

competition of ideas provide for a free and fair public debate and ultimately a truthful 

representation of public opinion. Any government intervention merely amounts to a 

politically motivated intent to suppress and influence developments in the public sphere. This 

simplistic but powerful model of the mass media and the governmentÕs First Amendment 

responsibilities begins to fall apart under scrutiny. 

A marketplace works best when it is unfettered, guided only by the invisible hand of 

efficiency and competition. The governmentÕs role, in this view, is to stay out of the 

conditions of production and see to it that the health of the marketplace is nurtured and 

perpetuated. Any degradation of public service is due to market inefficiency and can be 

corrected through economic measures. In this model, the marketplace of ideas is conflated 

with the marketplace for media content. Citizens are treated as consumers. The primary 

concern is what an individual may buy in the media marketplace, not what public services are 

offered by the media system to the citizenry. When consumer and civic behavior are blended 
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into a single set of marketplace transactions between political ideas (where public interest is 

determined competitively rather than deliberatively), the FCC has made a very specific move 

in conceiving the nature of the relationship between press, public, and government.  

Beneath this portrait of the current administration of the media marketplace and the 

governmentÕs regulatory apparatus lies the First Amendment. Every understanding of the 

interrelationship between press/public/government assumes an interpretation of the freedom 

of speech and the press. These liberties have historically proven hard to define. The 

understanding of how free speech and a free press should be deployed in society has always 

been influenced by the current assumptions of contemporary policy makers about history, 

legal theory, and democracyÕs relationship with media. Despite these historical vagaries, the 

core values of press and speech freedom are woven into the fabric of the American political 

system.  

The model of the press regulator as marketplace facilitator rests on a solid base of case 

law that has consistently focused on First Amendment rights as negative freedom, i.e. the 

freedom from interference, which applies primarily to the individual. It is a legal philosophy 

of the mold shaped by John Milton, John Locke, and John Stuart Mill. The central premise is 

that the absolute protection of every individualÕs political speech will naturally provide for a 

free and full public debateÑ as no one with a mind to speak will be prevented from doing so 

and the rational merits of each individual statement will determine its fate. Conventionally, 

the portrait of constitutional thinking about the First Amendment ends there, although there is 

much more to consider.  

This concept of free speech for the individual has fed and been fed by the popular 

conflation of the market and American democracy as interlocking (if not interchangeable) 
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ideals. Competition in the marketplace, the de facto impropriety of government interference, 

and blind faith in the natural forces of an unencumbered market system to yield only the best 

outcomesÑ these are values that have come to stand astride Adam SmithÕs economic legacy 

as well as Thomas JeffersonÕs political tradition of free speech.  

The Reality of Contemporary Commercial Mass Media 

However, we make a grave mistake when we unreflectively assume a fit between 18th 

century political thought and 21st century media economics.  The relationship between 

democracy and media markets has changed over time, and the ideal of negative speech rights 

in the marketplace of ideas has been used to paper over the obvious economic conditions that 

now inhibit the diversity of viewpoints the public requires. The ideals of the freedom of the 

press become shibboleths that mask dysfunction when the marketplace of ideas is neither fair 

nor diverse. There is nothing in the Constitutional tradition of the marketplace of ideas that 

would suffer the dominant market power of the firms that controls our media system today. 

The notion that we have a media system that gives equal treatment to all voices is no longer 

defensible.  

Conceptually, the highly concentrated, oligopoly markets for the mass mediation of 

modern political communication has been squashed into a town-meeting hall in colonial 

Massachusetts. This is a gross misrepresentation of JeffersonÕs political thinking, the 

historical development of free speech rights, and the structure of the modern political 

economy. The Founders could not have conceived the media in the form it currently holds, 

and they would almost certainly have framed the debate over the free press in different ways 

had they the slightest notion of what was to come. Nonetheless, the historical resonance of the 

Òmarketplace of ideasÓ as a political philosophy associated with the Founding Fathers and the 
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judicial edicts of the First Amendment titans of the libertarian benchÑ most notably Justices 

Holmes and BlackÑ has caused these ideas to seep into the political culture as dogmatic 

constitutional interpretations. Moreover, the contemporary political rhetoric merging the 

market and democratic government has blended with this tradition to produce a powerful bloc 

of blind support for libertarian speech and press rights. Despite the depth of entrenched 

fortification beneath these doctrines, they are badly flawed. We have essentially applied a 

political philosophy of the free press designed to accommodate one historical period and its 

media economics and applied it into a totally different future context without considering the 

ensuing problems. In this uncritical ideological zone, the idea of the government as the market 

facilitator makes perfect sense. In practice, the American public urgently deserves a 

thoroughgoing review of how the legacy of the First Amendment can regain its position as the 

champion of viewpoint diversity rather than the handmaiden of the marketplace. 

 

THE BROAD, POSITIVE VIEW OF THE FIRST AMENDMENT 

What do we mean by First Amendment rights?  The key analytical problem here is to identify 

the central purpose of the Amendment. What rights and liberties follow from forbidding 

Congress to interfere with speech? What are the conditions sufficient to provide free speech 

and which are merely necessary?  

Our belief is that the conventional wisdom about the First Amendment mistakes a 

necessary condition for a sufficient one in the guarantee of free speech rights, and in so doing 

elides the very foundation of its intention and importance. More specifically, negative 

freedom (the absolute protection of individual speakers from interference) has pushed out 

positive freedom (the provision of a public sphere in which the public has a right to hear all 
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speakers) as the central right protected by the law. It is necessary for all individuals to have 

the right to speak freely, but that is not sufficient to guarantee that the public may hear all 

voices. A prohibition on interference does not account for the social, economic, and political 

conditions in society which structurally impede certain voices while amplifying others. 

Whereas an active responsibility to provide for free speech would demand that public power 

remove these obstructing conditions whenever possible. ÒFreedom fromÓ has distracted us 

from Òfreedom forÓ.  

Among the most damaging results of this misunderstanding have been further 

misconceptions embedded in the primary one.  For example, the protection from public 

censorship (government power), a necessary condition for complete negative freedom but not 

a sufficient one (as there are substantial forms of private power which have the power to 

censor), has also been mistaken for a sufficient condition for complete negative freedom of 

speech. And worst of all, the positive freedom which guarantees to promote and sustain the 

structure of public hearings has been dismissed as neither a necessary nor a sufficient 

condition, but rather an automatic result of negative freedom. In its most widely understood 

form, then, the First Amendment means merely the protection of individual speech from 

government interference. By this reasoning, private entities may lawfully disrupt the publicÕs 

ability to hear the full spectrum of social speakers by self-interestedly gate-keeping the 

primary forums for public speech.  

The over-commitment to a negative view of the First Amendment to the exclusion of a 

positive view stems from a simplification of history. By this reading, the Founding Fathers 

inaugurated the great experiment in self-government by breaking with the traditions of 

English common law which protected speakers and printers from prior restraint, but 
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prosecuted them subsequently if their utterances were found objectionable. American law 

would protect all speech from prior restraint and from subsequent prosecution, the idea being 

that the benefits of completely free speech would outweigh the damages of the occasional 

libel and pernicious falsehood. These libertarian thinkers recognized that a free society 

depended upon free, fair, and open discussion in the public sphere in order to formulate a well 

deliberated public opinion to guide representatives in the government. A law which expressly 

prohibited Congressional interference with public speech would make this public sphere of 

deliberation sacrosanct.  

However, recent historical inquiry has shown the 18th century roots of the libertarian 

tradition to be questionable. There is evidence to suggest that the libertarian tradition was not 

particularly prevalent among the Founders. Moreover there is evidence to suggest that they 

understood and valued positive freedom with an equal, if not greater passion than negative 

freedom. The unearthing of an alternative tradition of First Amendment thinking among the 

Founders has begun to topple the theoretical scaffolding holding up much of more 

contemporary libertarian legal and social thinking on the issue. The alternative tradition 

allows for a profoundly different understanding of the First Amendment with impressive 

implications.  

To begin with, no one knows exactly what the Founders had in mind when they 

drafted the First Amendment. Like much of the Constitution, the Framers were blessed, in 

Leonard LevyÕs apt phrase, with a Ògenius for studied imprecision.Ó58 In other words, there is 

good reason to believe they did not precisely commit to one interpretation or another because 

they expected subsequent generations to require room for maneuver. The documented context 
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of the writing of the First Amendment is murky and leaves few clues. It is not at all clear what 

they thought, and it seems most likely that they were not all that sure themselves. In such a 

case, it would seem critical for historians to explore the record to search for alternative or 

complementary understandings of the First Amendment to broaden our perception of original 

intent as well as its historical legacy.  

In his recent study of the period, legal scholar Akhil Reed Amar argues that Ò[t]he 

essence of the Bill of Rights was more structural than not, and more majoritarian than 

counter.Ó59  Or in other words, the first ten amendments to the Constitution were less about 

protecting minority rightsÑ less a foundation for a libertarian traditionÑ than they were a 

positive plan for promoting majoritarian rights. He argues that even though the Bill of Rights 

has traditionally been read as a list of inalienable rights guarding minorities from the tyranny 

of the majority, its original intent was quite different. He makes a powerful case that structural 

concerns, i.e. those dealing with the sanctity of the publicÕs collective right to self-

government, were foremost in the minds of the Founders, not the inalienable rights of 

individuals. The great concern was protecting the public and the means of self-government 

from they tyranny of ruling elites. This majority protection, he argues, was the driving 

principle behind the Bill of Rights in its original historical setting.  

With regard to the First Amendment, this means that the freedom of expression should 

be broadly conceived as the protection of the publicÕs right to hear all points of view in a free, 

fair, and full sphere of deliberation. It is only secondarily an edict protecting the speech of all 

individual speakers. Minority rights to expression are thus a function of the majoritarian 

principle. By prohibiting the power of government from interfering with public speech in 
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general, the structural integrity of the public sphere would be preserved. This is not to say that 

the Founders would have countenanced private power (economic, political or religious) 

disrupting the public sphere. Quite simply, in the late 18th century the only power strong 

enough to curb the freedom of expression in the public sphere was the government. If a law 

was created to forbid that interference, the possibility of minority power corrupting self-

government would be thwarted.60 The Founders saw the dire necessity of keeping the public 

informed, engaged, and active in political society. JeffersonÕs warning of the consequences of 

a de-politicized public resonates with the primary threat of elite usurpation of power: ÒIf once 

they [the people] become inattentive to the public affairs,Ó he wrote his friend Edward 

Carrington, Òyou and I, and Congress and Assemblies, Judges and Governors, shall all 

become wolves.Ó61  

If the First Amendment is seen as a law protecting majoritarian rights to self-

government through free expression, the idea that it is limited to the prohibition of 

government interference with individual speech is clearly inadequate. For example, if the 

integrity of the public sphere were to be threatened by a private power, the First Amendment 

would have jurisdiction. Or if the public sphere could be promoted, maintained, or 

empowered through government action, this also would fall under First Amendment 

principles. The law forbids the government from abridging free expression, but it says nothing 
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about a prohibition on government promotion of free expression. Moreover, a majoritarian 

interpretation implies that it is not only not forbidden, but that it is positively obliged.62  

 

THE HISTORICAL CONTEXT OF THE FIRST AMENDMENT  

Recent scholarship on the character of the press in Revolutionary America grants us a very 

important insight with regard to the public sphere and the freedom of expression. Newspapers 

at the founding of the nation functioned like a town meeting on paper, to be circulated 

throughout educated society.63 This notion is very helpful in the assessment of what early 

Americans perceived that the press ought to be. Recalling that the revolution and the nascent 

republican policies of the government greatly expanded the press system and its role in public 

life, we can expect that the institution experienced a kind of social redefinition as more people 

came into frequent contact with it. As might be expected, the society thought of the new in 

terms of the old, i.e. the burgeoning press was conceived in relation to a well-understood form 

of public political communication, public meetings in the town hall. It was to be a forum for 

deliberative democracy located between civil society and the state wherein all citizens 

(defined quite strictly in the 18th century) could contribute as anonymous equals (free of the 

biases and encumbrances of economic fortunes and social entanglements) to the crafting of 

public policy which aimed at producing the common good. The idea of a rational discourse 

among citizens who have discarded their personal interests to collectively pursue the common 

good pervaded the thinking of the Revolutionary generationÑ even if such an ideal could 

never actually manifest itself. Thus there is a strong, idealistic foundation for understanding 
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the free press as the majoritarian, structural right to participate in this forum which draws on 

this burgeoning self-conception of the Founders. ÒPrinters thought of their newspapers as the 

infrastructure to the public sphere and presented them as common carriers for the information 

and deliberations of a rational citizenry.Ó64  

Far from using the newspapers as Òtools of commerceÓ to engage the political sphere, 

as the R&O interprets this historical period (¦ 353), the media system of the early Republic 

was explicitly non-commercial and explicitly public, political, and regulated by the state. 

Colonial newspapers were begun as quasi-governmental organs: they characterized 

themselves as Òpublic printsÓ and often bore the phrase ÒPrinted by AuthorityÓ on their 

mastheads. Their printer/editors were often postmasters, and a major source of income for 

colonial printers was printing the laws and other government documents.65 In the years 

leading up to the Revolution, and in the period that followed printers understood themselves 

as part of a movement and as having a special responsibility to represent the public. Both 

printers and political leaders viewed the press as the structure of the public sphere, as 

providing a neutral forum for public deliberation. They contrasted the Òliberty of the pressÓ 

with Òlicentiousness,Ó by which they meant the pursuit of private political or commercial 

goals at the expense of the common good. They understood that licentiousness would 

undermine the republic.66  
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Indeed, the press of the early Republic was overwhelmingly political and explicitly 

driven by public resources and guidelines. Public policy, both official and unofficial, 

supported the press. Officially, local, state, and national governments all subsidized the press 

by paying for the printing of the laws and other public documents.67 Later, one of the first 

official acts of the federal Congress was to pass postal legislation which included heavy 

subsidies for newspapers.68 

Meanwhile, unofficially, politicians subsidized printers to support their political 

positions and candidacies.69 As a result of the integration of the press into the political and 

governmental system, the press in the US grew far faster than market forces would have 

allowed. The press in turn became an engine of growth for other sectors of the economy. Until 

the second half of the nineteenth century, the press understood itself as political more than 

commercial.70 

Although printers were often canny entrepreneurs, they were simultaneously citizens 

and political leaders. Moreover, they understood commerce and politics to be in tension, and 

insisted on moral and ethical guidelines to prevent their commercial interests from 

overcoming the common good. Until the second half of the nineteenth century, the First 

Amendment guarantees of freedom of speech and press were understood to be limited by the 

concerns of the public good and the health of the public sphere. The press did not come to be 
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understood as a singular institution in a common commercial marketplace until the mid-

nineteenth century.  

Saul Cornell, in his study of the Constitutional debates, gives special emphasis to the 

relationships between the press and the public sphere. ÒNot only was the debate over the 

Constitution an important phase in the evolution of the public sphere in America, but the 

contest over it focused unprecedented attention on the politics of the public sphere itself.Ó71 

The ideal of free and full public access to a rational debate over the common goodÑ stripped 

so far as possible from the pursuit of private advantageÑ emerges in the writings of many of 

the early republicÕs best editorialists (who of course wrote anonymously in keeping with the 

spirit of the public sphere). Cornell notes that Philadelphia editorialist, ÒCentinelÓ (probably 

Samuel Bryan) Òenvisioned the public sphere of print as an important means of cementing the 

nation together. Print afforded a means of achieving social cohesion without a strong coercive 

authority.Ó72 Far from an economic marketplace, the press in its finest form would embody its 

function as the basis for deliberative self-government. Of course, there were a handful of 

papers that published scandal and pitched their content at sales rather than service. These were 

a substantial minority with small influence. Jefferson blasted these papers, referring to them 

as Òpolluted vehicles.Ó73 

We can see these understandings in action in the postal policy of the new federal 

government which reflected the Founders commitment to the right of the citizenry to as a 

wide a circulation of public information as possible. Richard John describes what he calls the 

Òeducational rationale for postal policyÓ adopted into the Post Office Act of 1792. Essentially, 
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it was the intent of the Framers to create a postal system that best facilitated the distribution of 

public information to the citizens active in the self-governing of the society. Were it not for 

considerations of local markets and delivery guarantees, newspapers would likely have been 

distributed for free as a matter of principle. Lawmakers certainly considered it before opting 

to grant newspapers full access to the postal system with extremely favorable rates. These low 

rates ensured the feasibility of wide distribution and resulted in a huge expansion of the press 

system. The policy acted as a public subsidy for the promotion and circulation of public 

information for the purposes of cultivating the values of self-government.74  

The Postal Act represented a government regulation designed to promote majoritarian 

rights to free speech by expanding and enriching the public sphere. Similarly the Founders 

supported public libraries and educational institutions. The public right to have access to, and 

the capacity to know, the truth were a critical part of the Enlightenment understanding of the 

public sphere.75  The government could certainly sponsor a free press, i.e. make laws to 

positively enhance it, even as, conversely, it could not negatively curtail it.  

The expansion of the press system after the Revolution elevated newspapers into Òthe 

matrix of the function of popular government and the protection of civil liberties.Ó76 That is, 

public opinion embraced the free circulation of public information and the freedom of 

expression as an important part of governmental society. Newspapers were evolving into the 

4th Estate, Òan informal or extra constitutional fourth branch that functioned as part of the 

intricate system of checks and balances that exposed public mismanagement and kept power 

                         
74 John, 30-37. 
75 Smith, 44-46. 
76 Levy, 273. See also Barnhurst and Nerone, 43-5. 



 42 

fragmented, manageable, and accountable.Ó77 The importance of public engagement and 

participation in the ongoing debates in the press was not only a central legal right but a 

functional, practicable goal.  

The number of papers in proportion to the number of eligible voters (defined rather 

strictly in those days) was impressive, and access for speakers and readers alike was not a 

problem. Jefferson eloquently summarizes the principles at stake: ÒThe basis of our 

governments being the opinion of people,Ó he wrote, Òthe very first object should be to keep 

that right; and were it left to me to decide whether we should have a government without 

newspapers, or newspapers without government, I should not hesitate a moment to prefer the 

latter. But I should mean that every man should receive those papers, and be capable of 

reading them.Ó78 This is an oft-quoted passage; but its final sentence, often omitted, warrants 

special attention here. The implication is that it is not enough to negatively protect the press 

system. It must be actively promoted to ensure universal distribution of all public information 

to all citizens. In other words, the publicÕs right to hear all voices and properly digest their 

messages is the central platform of a democracy.  

In the history of the First Amendment, then, the key question is not where and when 

strict libertarian concepts of free expression were adopted, nor where the boundaries of the 

public sphere or the 4th Estate were drawn. The important conclusion is that this arena of 

public discourse was of central importance to the Framers of a democratic experiment. The 

structural integrity of the press system, the institutions of town hall meetings and public 

assemblies, and the ability of anyone with an opinion to set up a soap box on a street corner 
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were all generally recognized as the true meaning behind the freedom of expression. The 

important thing for them was not the specifics of protecting each individual speaker, but 

rather ensuring that the system as a whole remained operational and effective in the 

dissemination of all ideas to all citizens. This analysis highlights the contention that for the 

Framers of the freedom of the press, the structural issues were more important than the 

individual ones.  

 

THE CONTEMPORARY LOGI C OF A POSITIVE VIEW OF THE FI RST AMENDMENT 

Given this review of history which qualifies and revises traditional accounts of First 

Amendment origins, it follows that the development of legal and theoretical ideas about the 

freedom of the press should also reflect a different logic. The theoretical postulate which we 

may take from the identification of majoritarian rights as primary to individual rights can be 

directly mapped onto the idea that positive freedom or affirmative freedom assumes and 

precedes negative freedom or prohibitive freedom. That is to say, the protection and 

sustenance of the majorityÕs right to a free, fair and full public sphere is not guaranteed simply 

by prohibiting government from interfering with individual speech.  

First Amendment scholar Zechariah Chafee eloquently explained why negative 

freedoms are insufficient: ÒTo us this policy is too exclusively negative. For example, what is 

the use of telling an unpopular speaker that he will incur no criminal penalties by his proposed 

address, so long as every hall owner in the city declines to rent him space for his meeting and 

there are no vacant lots available?Ó Chafee argues that the public must make available to all 

willing speakers the means to speak their mind, Òfor otherwise the subjects that most need to 

be discussed will be the very subjects that will be ruled out as unsuitable for discussionÉW e 
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must do more than remove the discouragements to open discussion. We must exert ourselves 

to supply active encouragements.Ó79  

In a more recent treatment of this negative/positive freedom debate, Owen Fiss 

distinguished two primary treatments of the First Amendment, the Òautonomy principleÓ and 

the Ópublic debate principle.Ó The Òautonomy principleÓ is the libertarian tradition which 

holds that individual speech rights, properly protected, will automatically yield a full and free 

public debate if left unencumbered. The Òpublic debate principleÓ is the majoritarian tradition 

which denies that autonomy is fully instrumental in providing for the publicÕs rights and 

authorizes an active state to cultivate and promote the structural conditions of an Òuninhibited, 

robust, and wide-openÓ public debate, to quote from Justice BrennanÕs ruling in New York 

Times Co. v. Sullivan (1964).80  

The positive freedom which obliges the state to make laws that aid rather than abridge 

free expression rejects the adequacy of purely negative rights. Moreover, it recognizes the 

corollary responsibilities of the state that are not questioned as ÒinfringementsÓ on First 

Amendment freedoms though they unquestionably aid in its promotion. Alexander 

MeiklejohnÕs position on this distinction is worth quoting at length:  

 
ÒFirst, let it be noted that, by those words [the text of the First Amendment], 
Congress is not debarred from all action upon freedom of speech. Legislation 
which abridges that freedom is forbidden, but not legislation to enlarge and 
enrich it. The freedom of mind which befits members of a self-governing 
society is not a given and fixed part of human nature. It can be increased and 
established by learning, by teaching, by the unhindered flow of accurate 
information, by giving men health and vigor and security, by bringing them 
together in activities of communication and mutual understanding. And the 
federal legislature is not forbidden to engage in that positive enterprise of 
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cultivating the general intelligence upon which the success of self-government 
so obviously depends. On the contrary, in that positive field the Congress of 
the United States has a heavy and basic responsibility to promote the freedom 
of speech.Ó81  

In this interpretation, flouting the legitimacy of affirmative government action in the 

realm of public speech on the grounds that it violates the speech rights of individuals 

misunderstands the priority of majority over minority rights and the structural basis of the 

First Amendment.  

Paul Stern defines the Meiklejohnian Òpolitical interpretation of speechÓ further, 

writing Òthat our protection of free speech is grounded in its function of sustaining a 

framework of unconstrained public discourse in which agents can deliberately define their 

purposes by reciprocally weighing the merits of opposing positions.Ó82 The ÒframeworkÓ must 

retain its structural integrity, must adhere to the Òpublic debate principleÓ of Owen Fiss, 

because it is the foundation of deliberative self-government. Without it, democracy falls apart, 

and public power devolves to private speakers whose liberties are permitted to corrupt the 

majoritarian right to a full public sphere.  

To the extent that private speech (or more to the point, private control of the systems 

of communication) does not serve or contradicts a public function, it is not protected by the 

First Amendment, and in some cases must be actively resisted to preserve the forms of speech 

which are constitutionally mandated. This resistance does not come in the form of suppressing 

speech, but rather in the form of empowering more speech to match the advantage gained by a 

disproportionately amplified private speaker in the public sphere.  
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This is an absolutely central point with regard to the modern press. Gone are the days 

when the town meeting and the community forum could stand for the public debate. The mass 

media is the general arena of deliberation. The press, once conceived as a part of the public 

sphere and a player in the public debate, has become the mediator of that debate as well as its 

primary player. When that mediator, using its accumulated economic power, volume and 

control, begins to advocate from a position of private interest, the principles of the First 

AmendmentÕs structural protections, its majoritarian rights, are weakened.  

 

CONTEMPORARY COMM ERCIAL M ASS MEDIA 

Moving out into the realm of the political culture, if the intent of a media channel is not 

primarily to serve the public, but rather to sell papers, increase ratings, scoop rivals, or deliver 

up content which draws the audiences most desirable for sale to advertisersÑ or more 

controversially, if the intent is to push a particular political position or omit a particularly 

political positionÑ the majoritarian principles of the First Amendment are undermined.  

We are not arguing that the government should take an overly intrusive hand in the 

editorial rooms of commercial media, but rather that the commercial media system itself is at 

odds with the principles of the First Amendment in important ways. Either the government 

must take a hand in expanding speech to include that which is excluded by the private masters 

of the public debate, or it must regulate the structural administration of the public sphere to 

facilitate entry into the marketplace of underrepresented voices. More to the point, we can no 

longer be satisfied with a definition of the First Amendment that rests exclusively with the 

forms of negative freedom universally applied.  
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Arguing that the press has turned away from its public mission does not mean that it 

should be muzzled or censored. It means that the media must bear the burden of regulation 

due a system of public debate institutionalized into a commercial system for private gain. The 

public rights stripped out by market forces must be reinstated by public policy. The spirit of 

the First Amendment would indicate that the solution lies in re-publicizing the public sphere. 

Private control of the system and its major voices can only be countered by the public 

protection of the system through the advocacy and subsidy of more speech, specifically from 

those speakers who are not permitted or able to gain access to the current media.  

Congress and the FCC have the responsibility to positively protect the right to public 

speech by ensuring a free, full, fair, and deliberative space for public debate. William 

Hocking described his proposals to Òprovide presumptive but not prescriptive routesÓ to a 

satisfactory public sphere as Òmeans to freedomÓ not obstructions to it.83 Therefore, they must 

open up the media to ensure that all opinions may be heard. That this cannot easily be done in 

a commercial system does not make it less necessary. As famously put by the Hutchins 

Commission in 1947 whose report reads just as relevantly today as it did half a century ago: 

ÒFreedom of the press means freedom from and freedom forÉT he freedom of the press can 

remain a right of those who publish only if it incorporates into itself the right of the citizen 

and the public interest.Ó84  

Given the importance of the structure of the media system to the guarantee of the First 

Amendment, we must investigate the structure of the commercial marketplace of ideas. There 
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are major problems with mapping an exchange model of marketplace competition onto the 

public sphere of political communication.  

The concept of the marketplace of ideas did not exist in the 18th century. The Founders 

had another structural model in mind: the public sphere. It sounds a lot like the marketplace of 

ideas, but there are key differences. To get at these differences, we must understand early 

American thinking on organized power and free expression. In the libertarian tradition of First 

Amendment thought, the prohibition of organized public power from activity in the arena of 

public speech is the foundation of the right. Perhaps because of this beginning, this tradition 

has rarely considered other forms of organized power which might threaten the publicÕs right 

to free expression, such as privately organized power. It seems a logical move to make, but it 

has not often been made in mainstream legal theory. Yet we should take note that the 

Founders argued against public power not to explicitly exempt private power, but because no 

privately organized power then existed that had the capacity to topple free and full public 

debate.  

Of course, in modern times, this is no longer the case. There are many seats of 

privately organized power with the ability to topple free expression. But the theory of the 

structure of public speech has not taken this fully into account. In large part, this is because 

the marketplace of ideas has replaced the public sphere as the ideal type at the center of theory 

on the First Amendment. The public sphere demands protection from all organized power, 

internal and external. No minority interests may control the system of communication and no 

voice within the public sphere should have a structural advantage over another. In the 

marketplace of ideas, it is only the external intervention of public power which is prohibited. 
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No restrictions are placed on internal private power. Hence the private censor may replace the 

public censor without breaking the rules.  

This strikes us as a bitter irony. Essentially, the zeal of the First Amendment defenders 

of the private right to uninhibited speech has led directly to the ability of minority speakers to 

distort the marketplace of ideas, box out unwanted speakers in the most mainstream channels 

to which everyone has access, and defend their actions as inalienable constitutional rights. It 

is the direct result of the conflation of individual, negative speech rights with the marketplace 

modelÑ to the exclusion of public, affirmative speech rights and the ideal of the public 

sphere. In todayÕs media marketplace, dominated by a handful of mega-corporations, a group 

of organized private interests can gate-keep the marketplace, determine the parameters of 

public debate, and marginalize unprofitable or politically undesirable speakers by denying 

them access to the high-impact, mainstream media. The marketplace has no rules and no 

theoretical problems with a homogenous bloc of political communication in the center of 

public communication, banishing the bulk of diversity to low traffic media like small 

circulation print publications and little known websites. When we grant absolute freedom to 

private media operators to do as they choose with their channels, we give them the 

constitutional right to ignore their constitutional dutyÑ to give all public ideas a public 

hearing. Why should we fear public tyranny and embrace its private form? Owen Fiss laments 

precisely: ÒAutonomy provides the proponents of deregulation with a constitutional platform 

that is ill-deserved.Ó85  

There have been occasional legal attempts to recognize and rectify this state of affairs.  

For example, in Associated Press v. United States (1945), the Supreme Court ruled that AP 
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could not withhold news from public media channels who wished to take advantage of the 

wire service. Justice Black writing for the Court ruled: ÒFreedom of the press from 

governmental interference under the First Amendment does not sanction repression of that 

freedom by private interests.Ó86   Justice Frankfurter affirmed this sentiment: ÒA public 

interest so essential to the vitality of our democratic government may be defeated by private 

restraints no less than by public ownership.Ó87 This is a clear vindication of public over 

private rights to freedom of expression, affirmative structural rights trumping negative 

individual rights. By implication, any private media organizationÕs actions (despite falling 

under First Amendment protection) which infringe upon the full and free public debate are 

subject to public regulation by virtue of the higher law of public rights to a free and full 

debate.  

Scholars have subsequently wondered with astonishment how a precedent failed to be 

set in this case to protect the public interest from private appropriation.88 The much cited 

Hutchins Commission Report (1947) on the press is replete with instances and warnings about 

the contradiction of preventing government from hindering the press even while endorsing the 

very same tyranny in the form of private media companies with a stranglehold on the 

marketplace.  

The Hutchins Commission reflected on new broadcast technology, market forces, and 

the nature of the modern press and came to ominous conclusions. Essentially, the public 

importance of the press was increasing as the mass media increased the range and depth of 

market penetration. Yet the nature of mass communication meant fewer speakers and vastly 
                         
86 Quoted in Barron, 1654. 
87 Quoted in Hocking, 172 
88 See for example, Hocking, 172 and Lee C. Bollinger. Images of a Free Press. Chicago: University 

of Chicago Press, 1991, p. 111. 
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fewer operators of the major media due to the apparent necessity of economies of scale in 

these industries. Further, the vast majority of the speakers were engaged in commercial 

service, not public service, rendering the public interest a distant second as a priority.89  

In large part, this should not have been surprising, as the common knowledge about 

freedom of the press allowed for absolute freedom for media channels and the guaranteed 

provision of public service through the invisible hand of the marketplace. Without 

overturning, or at least troubling, these two pillars of First Amendment orthodoxy, no 

progress would be made. The Hutchins Commission came to precisely this conclusionÑ

although their recommendations fell far short of implementing their critique in any 

meaningful way. ÒSince the consumer is no longer free not to consume, and can get what he 

requires only through existing press organs,Ó the Commissioners wrote, Òprotection of the 

freedom of the issuer is no longer sufficient to protect automatically either the consumer or 

the community. The general policy of laissez faire in this field must be reconsidered.Ó90  

Reconsidered in reference to what, we might ask? The expansive definition of First 

Amendment rights has historical roots, legal theory, and political currency to back it up. The 

Òpolluted vehiclesÓ of the early republic have become the polluted system of modern times. 

Gone is even the pretense of the public sphere as the Founders envisioned it.91 A few points of 

                         
89 See Bollinger, 28-29; Hutchins, 1.  
90 Hutchins, 125.  
91 See for example, C. Wright Mills. The Power Elite. New York: Oxford University Press, 1956.; 

Jerome Barron. 1967.  "Access to the Press--a New First Amendment Right." Harvard 
Law Review 80:8: 1641-78; Edward Herman and Noam Chomsky. Manufacturing Consent. 
New York: Pantheon Books, 2002 [1988].; Robert W. McChesney. Rich Media, Poor 
Democracy. New York: New Press, 2000; Leonard Downie Jr. and Robert G. Kaiser. The 
News About the News. New York: Alfred A. Knopf, 2002; and Robert W. McChesney and 
John Nichols. Our Media, Not Theirs.  New York: Seven Stories, 2002. 
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summary will suffice to connect the major arguments with the current discussion on the 

history, theory, and political conceptions of the First Amendment.  

 

CRITIQUE OF MARKET-PRIMARY IN FEDERAL POLI CY 

Essentially, there is a dangerous fallacy in assuming that the marketplace of ideas is 

commensurate with the public sphere of deliberative democracy. The idea that a laissez-faire 

regulatory scheme that cedes all control of mass mediated public debate to commercial media 

concerns will somehow magically yield a representative sample of public ideas and interests 

is bankrupt. Perhaps one could equate the two in a town hall meeting in an 18th century 

Massachusetts farming community whose citizens had access to a dozen different mainstream 

newspapers of varying partisan stripes; but no longer.  Not only does the current system invite 

corruption and the distortion of public representation for private gain, it absolutely ignores the 

imperative at the foundation of the First Amendment that the freedom of the press is the 

public right not only to contribute to the public debate, but also to consume and consider a 

free and representative variety of public opinion. The market will naturally favor some voices 

over others, some topics over others, and transform citizens into political consumers. This 

process has proceeded blithely apace for so long that we appear to have forgotten our roots. In 

this context, we note that the very apathy of disillusion is now held up as proof of satisfied 

customers, or rather, citizens.  

The critique follows two central tracks. First, as media firms consolidate and 

concentrate ownership in the marketplace, the number of voices in the public sphere 

diminishes. This phenomenon is the direct result of federal deregulation based on libertarian, 

free market conceptions of First Amendment duties. Diversity gives way to homogenized 
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content calculated for the economic and political benefit of minority interests at the expense 

of the majority. Market power is based on the idea of reducing competition, streamlining 

production, leveraging pre-existing market advantages, and selling for the maximum price 

what may be produced for the minimum cost. Any public benefit that accrues from this 

process is largely incidental. The market is simply a poor mechanism for arbitrating public 

debates. Jerome BarronÕs savage explanation is a handy blueprint: ÒThere is inequality in the 

power to communicate ideas just as there is inequality in economic bargaining power; to 

recognize the latter and deny the former is quixotic. The Ômarketplace of ideasÕ view has 

rested on the assumption that protecting the right of expression is equivalent to providing for 

it.Ó92 The failure of that postulate to deliver is manifest in the continued de-politicization of 

modern society and the deep-seated problems we face from under-representation of minority 

viewpoints in the mainstream media.  

The second track of the critique addresses a product of this system and represents its 

most visible form: the content of the media system. At the most basic level, mainstream media 

has homogenized to an unprecedented extent. Standardized fare is cheaper to produce and 

more easily manipulated politically than a diverse marketplace. Moreover, even if a political 

motive is not immediately apparent, the drive to place profit before public service inevitably 

produces content that satisfies the minimum threshold of the lowest common denominator of 

public taste. 

The First Amendment is not meant to sanctify the marketplace of ideas, it is meant to 

ensure to every citizen Òthe fullest possible participationÓ in the working through of social 

problems. ÒWhen a free man is voting, it is not enough that the truth is known by someone 

                         
92 Barron, 1647-8. 
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else, by some scholar or administrator or legislator. The voters must have it, all of them. The 

primary purpose of the First Amendment is, then, that all the citizens shall, so far as possible, 

understand the issues which bear upon our common life. That is why no idea, no opinion, no 

doubt, no belief, no counter belief, no relevant information, may be kept from them.Ó93 

It is consent and consensus through informed debate, not competition and submission 

through Darwinian dogfights, which is sought by the public spirited intent of the Constitution 

and the affirmative freedom of expression provided for the American public. The social 

contract is not an invitation to a Machiavellian power struggle but a commitment to the 

common good. Federal regulation that ignores this reality and commits itself to the service of 

market forces is doing the public a profound disservice. As Jerome Barron puts it: ÒAs a 

constitutional theory for the communication of ideas, laissez faire is manifestly irrelevant.Ó94 

The era when the First Amendment could be seen primarily as a defender of personal liberties 

in an unfettered public sphere is long gone (if it ever existed). The only way to claim the 

public right to a deliberative discussion about common affairs with guaranteed access for all 

citizens is to temper the private control over the media system with public policies that 

promote a diversity of voices. The only way to reinstall an affirmative right to the structural 

integrity of public communications systems is to expose the marketplace as an inadequate 

method of producing fair treatment for all.  

In a marketplace, individual rights (property rights) have precedence over public rights 

(assets commonly held). In a public sphere, the reverse is true. Though the manifestations of 
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this debate are complex, the basic questions are very simple. To which victor go the spoils of 

public policy? The private interest or the common good?  

 

CONCL USION 

We set out to describe and critique the status quo of libertarian First Amendment thinking 

which lies at the base of the FCCÕs R&O on media ownership and to offer an alternative set of 

possibilities. The overarching conclusion is that this paradigm does exist, is easily within 

reach, and requires only the will of public consideration to find purchase in a regulatory 

regime. It is neither esoteric nor impractical, but draws from relatively common sense 

approaches to history, legal traditions, and public policy.  

The public interest was always the primary concern. The Founders understanding and 

discussion of these legal rights are sometimes easy to misread, not because their reasoning is 

unclear, but because the historical situation in which it was applied is so different from our 

own. Proceeding with the intent of untangling the specificities of historical moments, we 

begin to see that the balance of public and private interests in the First Amendment 

corresponds to a balance of negative and affirmative liberties. The prohibition on government 

power to abridge speech does not prohibit, and in fact obliges, a complementary policy of 

support and enhancement of the public sphere. From this position, we may then see the 

inadequacy of the marketplace to achieve the ideals the Founders intended and which we 

aspire to sustain. On the contrary, the marketplace of ideas, when taken to its modern context 

of oligopoly commercial mass media, produces a scenario which tends toward the exact 

opposite of the public rights the Founders intended and democratic society demands.  
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The Commission should base its rules governing the public interest limits on media 

ownership on an affirmative, majoritarian view of the First Amendment.  The consumer 

media marketplace is no substitute for the citizensÕ public sphere. Public policy should seek to 

expand the marketplace to include all voices, to protect the common good in the public sphere 

to deliberate with all viewpoints. The private power to interfere with these common rights 

must not be ignored, but must be vigilantly curtailed. Limits on media ownership should be 

maintained and policies undertaken to expand ownership of media outlets and viewpoint 

diversity.  


