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LAW AND POLICY



STUDY 1:

SUPREME COURT JURISPRUDENCE SUPPORTS
MEDIA OWNERSHP LIMITS

MARK COOPER
ABSTRACT

Thegod of media ownership policy unde the First Amendment is twofold, to

promote vibrant debae and to prevent undueconcentration and influence in media markets.

The Courts have hdd that Qhewidest possible dissemination of information from
diverse and antagonistic sourcesis essential to thepublic welfare.O

Adding that Qi]t istherightof the viewers and listeners, nottherightof the
broadcasters, which is paramountEt heright of the public to receive suitable access to
sodal, political, aesthetic, moral and other ideas and experiencesE [T]he Qublic
interestOin broadcasting clearly encompasses the presentation of vigorousdebate of
controversial issues of importance and concern to the public.O

Limitationson media ownership are appropriate because Qliversification of mass
media ownership serves the public interest by promoting diversity of programand
service viewpoints as well as by preventing undueconaentration of econonic powerO

Qhegreater thediversity of ownership in a paticular area, theless chance thereistha a
single person or group can have an inordinate effect, in apolitical, editorial or programming
sense, on public opinion at theregiond level.O

While competition and econonic efficiency are congderationsin media policy, the

other gods of media policy, such as diversity, locdism, and promoting vibrant debae take
precedence over Onerely commercialOconsderations

Because broadcast licenses give thear holders powerful electronic voices that are not

availableto al citizens the Courts have longaccepted limitation on ownership of media
outlets by those who hold broadcast licenses as (a reasonable means of promoting the public
interest in diversified mass communicationsO

In its recent media ownership order, the FCC conduded that Qhe baance of the
evidence, athoughnot condusive, appears to support our conduson tha outiet
ownership can be presumed to affect theviewpoint expressed on tha outetEO

The FCC added tha media owners (have the ability to affect public discourseOand
QGignificant potential power in our system of govenment.O



LAW AND PoLICY: INTRODUCTION

Three timesin the past hdf-decade Federal Appeals Courts have remanded Federal
CommunicationsCommission (FCC) ownership rules for lack of acoheaent andytic approach
or asoundempirical basis.* Thefirst two cases, dedling with individud ownership rules,
were decided by the Federal Appedls Court for theDistrict of Columbia. In Fox the Court
overturned therule that limited the number of stationsa network could own naionwide (the
naiond cap). In Sinclair the same Court overturned an FCC rule tha limited the nunber of
markets in which oneowner could hold two TV broadcast licenses (the duopoy rule).

Thethird case, heard by the Third Circuit in Prometheus was thefirst to involve the
full array of media ownership rules at onetime. In additionto thetwo TV rulestha had been
overturned earlier, it involved rules tha bannel the ownership of aTV stationand a
newspaper in the same market (newspaper-TV cross-ownership and newspaper-radio cross-
ownership), as well as severa rules affecting radio station ownership. This case was
important, not only because it involved many rules, butaso because it embodied thefirst
attempt of the Commission to respondto the earlier remandsof itsrules. Thiswasthefirst
time tha the Commission had endeavored to articulate and implement afull fledged empirical
methodobgy for assessing thelevel of concentration in media markets as a basis for adoping
ownership limits and merge policy.

TheThird Circuit ruled tha the FCC had failed miserably to meet thelegd standad,

not because thetask istoo difficult, but because the FCC madeincongstent and contradictory

! PravethasRadio Prget. v. FCC 373 F.3d 372 (3% Cir. 2004) (hereafter Pravehas; Fox Tdeisan
Sttias Inc, v. FCC, 280 F.3d 1027 (D.C. Cir. 2002) (Fox); Sidair Breedagting Inc v. FCC,
284 F.3d 148 (D.C. Cir. 2002) (hereafter Shdair).
1



arguments and unfoundel, unrealistic assumptionsin its andysis.? Building ontheearlier
criticism of the FCC approach by the D.C. Circuit Court of Appeals, the Court in Prometheus
provides a comprehensve framework for andyzing media markets and writing rules that will
pass legd and conditutiond muger.

Theterrain of media ownership policy isclear. Diversity andlocalism remain focal
points of public policy. Ownership limits are areasonéeble approach to promoting both.
Television remainsan important medium for news and information and amajor influence on
the political process because broadcast signds are till extremely scarce. Thestandadsto
promote democratic discourse unde the CommunicationsAct are highe than unde the
antitrus laws.

In order to grasp the framework tha the Prometheus Court laid out, we mug start
from thefounddion of media policy in First Amendment jurisprudence. Noneof the Appeals
Court cases have been taken up by the Supreme Court on appeal. Each of them cited prior
Supreme Court rulingsonthe nature of the mediaand FCC regulationstha were uphdd. In
other words thelaw is settled, here, notwithsanding repeated attempts by broadcasters to
convince the court to break with prior Supreme Court rulings Thus thelogica way to
undestand thelegd context for this proceeding isto start from Prometheus, then to moveto

Fox and Sinclair, conduding with the broader body of Supreme Court jurisprudence.

CONTEMPORARY FIRST AMENDMENT JURISPRUDENCE ON M EDIA OWNERSHIP LIMITS

2 Frank, Ahnrens. “*Soldier’s Ethic’ Guides Powell at the FCC.” Wadhingan P, October 15,
2003 at E-4, quotes FCC Chairman Michael Powell complaining “The issue is very
complex; have you heard the opposition express their criticism in a complex way? No.
It’s a lot easier to blast the messenger than deal with the substance of the issue.”



The Recent Appeals Court Rulings

The Prometheus Courtt reiterated the prindple that Congress and the FCC can impos
l[imitationson ownership by holders of licensesto broadcast TV and radio signds. Usingthe
broad languaye of the Supreme Court, the Third Circuit Court noted thelong hdd view tha
Qliversification of mass media ownership serves the public interest by promoting diversity of
program and service viewpoints as well as by preventing undueconcentration of economnic
power.G

These two central themes of Supreme Court jurisprudence B promoting diversity and
preventing undueconaentration and influence Bwere prominent in the other recent cases as
well. In Fox theD.C. Circuit stated that public policies to promote a more diverse media
landscape are conditutiond, even if they reduce economic efficiency. TheD.C. Appedls
Court continues to articulate the propostion tha Ghe Congtess could reasonaly determine
tha amore diversified ownership of television stationswould likely lead to the presentation
of more diverse points of view.& 1t went onto outlinethelogic of ownership limits. (By
limiting thenumber of stationseach network (or other entity) owns theE Rule ensures tha
there are more owners than there would otherwise be &

In Sinclair the D.C. Circuit conduded tha in order to ensure tha discourse is badanced
it ispermissible for policy to prevent undueconcentration of economnic power and excessive
influence. TheD.C. Circuit Court in Sinclair restated the broad purpose in promoting the

public interest when it stated Qhe greater the diversity of ownership in aparticular area, the

% Prarahass 373 F.3d at 383 (citing FCC v. Nat'l Citizans Cam far Broed, 436 U.S. 775,(1978)
4 Fox . 280 F.3d at 1047.
S1d.



less chance there istha a single person or group can have an inordinae effect, in a political,
editorial, or similar programming sense, on public opinion at theregiond level.&
The Supreme Court

These rulingsreflect aline of Supreme Court cases running throughthe middle haf of
thetwentieth century, fromroughly 1927to 1978 In those cases, the Supreme Court
articulated a bold aspiration for the First Amendment in the age of electronic media

Theuniquecharacteristics of broadcast media were recognized by the Congress early
in the century and the airwaves (radio spectrum) were defined as a public resource.” Public
policies were repeatedly uphdd by the Court to ensure tha theimmense power of the new
media be utilized to promote democratic debae and thefree flow of information.

Theaspiration for the First Amendment was given its modern formulation by Jugice
Black in 1945in the semind case, Associated Press v. United States. He conduded that the
First Amendment G ests on the assumption that the widest possible dissemination of
information from diver se and antagornistic sourcesis essential to the welfare of the
public.&

In Associated Press JudgelL earned Hand panted a picture of diversity tha was
propely complex, noting that anewspaper Gerves oneof themog vital of al general

interests: the disseminaion of news from many different sources, and with as many different

® Sindair, 284 F.3d at 160 .

! Bagdikian, Ben, 2000, TheMada Manqody (Boston: Beacon Press).; McChesney, Robert, 2000, Rid Media, Poor
Demoragy. Camuniction Pditisin Dubiaus Times (New York: New Press, 2000); provide history
and progressive critiques of the development of this policy.

8 Assaal Pressv. United States 326 U.S. 1, 20 (1945) (hereafter Associated Press).



facets and colors as possibleObecause Ot is only by cross-lights from varying directionstha
full illumination can be secured 8

Since then, the Supreme Court has reaffirmed this view with respect to newspgpers
and has unflinchingly applied it to all forms of mass media, induding broadcast TV*® and
cable TV."

In Red Lion the Court ruled tha discourse mug befull and open because Qi]tisthe
right of the viewers and listeners, nottheright of the broadcasters, which is paramouniEt he
right of the publc to receive suitable access to sodal, political, aesthetic, moral and other
ideas and experiencesE[ T]he @ublic interestOin broadcasting clearly encompasses the
presentation of vigorousdebate of controversial issues of importance and concern to the
public.3?

In FCC v. National Citizens Committee for Broadcasting,™ a1978case, the court
uphéd limitationson cross-ownership of TV stations and newspgpers n thetheory that
diversification of mass media ownership serves the public interest by promoting diversity of
program and service viewpoints, as well as by preventing undueconcentration of econonic

power.G*

9 Unitel Sttesv. Assiated Press Inc. 52 F.Supp. 362, 372 (S.D.N.Y. 1943).

19 Red Lian Broedadingv. FCC, 395 U.S. 367 (1969) (hereafter Red Lion); FCC v. Natiod Citizens
Cammitteefar Broedating 436 U.S. 775 (1978) (hereafter NCCB).

1 Ture BroeededingSytem Inc v. FCC, 512 U.S. 622, 638-39 (1994) (hereafter Turmng 1); Time
Warng Entatanmat Ca, L .P. v. FCC, 240 F.3d 1126 (D.C. Cir. 2001) (hereafter Time
Warne |11).

2 Rad Lian 395 U.S. at 385 (1969).

¥ NCCB,.436 U.S. 775 (1978)

141d, at 780.



EcONOMIC EFFICIENCY ISA SECONDARY CONCERN

TheD.C. Circuit decisonin Fox highlighted the trade-off between diversity and
efficiency. Econonic efficiency isnottheonly, or even the primary, god of policy affecting
electronic media.

Anindugry with alarger number of owners may well beless efficient than a
more concentrated indugry. Both consumer satisfaction and potential
opeaating cog savingsmay be sacrificed as aresult of theRule. Butthat isnot
to say the Rule is urnreasonable because the Congress may, in theregulation of
broadcasting, conditutiondly pursue values other than efficiency Binduding
in particular diversity in programming, for which diversity of ownership is
perhgpsan aspirationd but surely notan irrationd proxy. Simply put, it isnat
unreasonable Band therefore not unconditutiond Bfor the Congress to prefer
having in the aggregate more voices heard

Thisundescores atheme articulated by Judice Frankfurter in conaurringin

Associated Press,

A free pressisindispensable to theworkingsof our democaratic sodety. The
busness of the press, and therefore the busness of the Assodated Press, isthe
promotion of truth regarding public matters by fumishing thebasis for an
undestanding of them. Truth and undestanding are not wares like peanuts
and potatoes. And so, theinddence of restraints uponthe promotion of truth
throughdenial of accessto thebasis for undestanding callsinto play
consdeationsvery different from comparable restraintsin a coopeative
enterprise having merely acommercial aspect.*®

SPEECH IS THE PRIMARY CONCERN AND BROADCAST VOICES ARE SCARCE
Thedistinction between the commercial marketplace and the forum for democratic

discourse becomes readily appaent when we respondto the advice frequently given by the

mog ardent advocates of pure economicsin theface of complaints aboutmediocrity in the

media DOf you do notlike what is onthetubg turn it off.O This reply, which we can

2 Fox, 280 F.3d at 1047(D.C. Cir. 2002).
16 Asaxiatel Pressv. United Sates 326 U.S. at 28 (1945).



withgand from a consumer standpont, is devastating for citizens It may be pefectly
acceptable to force consumers to vote with thar ddlars and turn off commercial
entertainment, butit is not acceptable for citizensto beturned off by subgandad civic
discourse with no comparable aternative to which they can turn. As Judice Brandas
explained in his conaurrence in Whitney v. California,
Thos whowon our independence bdieved tha the find end of the State was
to make men free to develop ther faculties; . . . tha the greatest menace to

freedomisaninert people; tha public discussionisapolitical duty; and tha
this should beafundanental prindple of American government. *’

Thedesire for active participaion and the duty to discuss have important implications
Jugtice Brandeé sQadmonition againg turning citizensinto passive @oud potatoesCreinforces
the distinction between citizen and consumer suggested by Justice Frankfuter.®® 1t remindsus
tha citizensmud enter thedebate not Ssimply as passive conumers (listeners or viewers), but
also as active speakers. Onegod isto ensure that they are well informed, receiving good
diverse information; but an equd if nothighe god istha citizensmug have the oppotunity

to speek and beheard *°

Y Whitney v. Cdifamia, 274 U.S. 357, 375 (1927).

18 Sunstein, Cass, RgulicCam (Princeton, Princeton University Press, 2001), pp. 46-47 cites this
passage in a discussion that notes that
“with respect to a system of freedom of speech, the conflict between consumer
sovereignty and political sovereignty can be found in an unexpected place: the
great constitutional dissents of Supreme Court Justices Oliver Wendell Holmes
and Louis Brandeis. .. Note Brandeis’s suggestion that the greatest threat to
freedom is an “inert people,” and his insistence, altogether foreign to Holmes; the
public discussion is not only a right but a “political duty”... On Brandeis’s self-
consciously republican conception of free speech, unrestricted consumer choice is
not an appropriate foundation for policy in a context where the very formation of
preferences, and the organizing processes of the democratic order, are at stake.

¥4, p. 115, “A principle function of a democratic system is to ensure that through
representative or participatory processes, new or submerged voices, or novel depictions
of where interests lie and what they in fact are, are heard and understood.”



In Red Lion, the semind television case, the Court expressed a similar sentiment,
noting that Gpeech conaerning public affairs is more than self-expression; it is the essence of
self-govenment.3° Thedesire for active participation and the duty to discuss have important
implications In particular, citizensmug enter thedebae not ssmply as listeners or viewers,
but also as speakers. Onegod isto endure tha they are well informed, recelving good,diverse
information. But an even highe god isto have them engage actively as paticipantsin civic
discourse. TheFirst Amendment implicationsof policies should notonly be abouthow much
citizenshave to listen to, but also aboutthar oppotunities to speak and be heard.

The Prometheus Court notes thedilemmatha broadcasting poses from the point of
view of the speaker@ orientation of the First Amendment. Even in a500-channd world,
spectrum, and therefore broadcast voices are scarce from the speskersQpoint of view. The
increase in aternaive media does notreverse tha fact.

Even were we not congrained by Supreme Court precedent, we would nat

accept the Deregulatory Petitione'sCcontention tha the expansgon of media

outlets rendered the broadcast spectrum less scarce. In NCCB, the coutt

referred to the @hyscal Oscarcity of the spectrumbthefact tha many more

people would like access to it than can be accommodaed. The abundance of
non-broadcast voices does not rende the broadcast spectrum any less scarce.”

Theneed to license spectrum is oneof the bases on which public obligaionscan be
imposed ontheholders of licenses. Starting with a 1943radio case, National Broadcasting
Co. v. United States, # and continuing throughthe mog recent cases, the Supreme Court

foundtha Qvhere there are subdantially more individuds who want to broadcast than there

? Red Lion, 395 U.S. at 390 (1969).
2! Pravahass 372 F.3d at 402 (3" Cir. 2004)..
22 Natiandl BroedagtingCa v. Urited Setes 319 U.S. 190 (1943).



are frequendesto alocate, itisidle to post an unaridgesble First Amendment rightto
broadcast comparable to theright of every individud to spesk, write, or pubish.G®

Opponats of a bold aspiration for the First Amendment would like to see this scarcity
asthesole basisfor public policy so that they can declare an abundance of cable and satellite
channds available and escapethdr public interest obligaions Theclam iswrongbecause it
isalistene/viewer andysis, notaspesker andysis. Even if hundedsof channds are
available to citizensas listene's, this does notempower them as speakers. Broadcastingis
still a powerful electronic voice granted by govenment license.

In fact, cable and satellite owners control all of thechannds, so they areasingle
powerful voice. It isnotthescarcity of spectrumtha matters, butthe scarcity of voices. Ina
nation of amog 300million people, the number of channdsis still far exceeded by the
number of personswishing to broadcast. Thenumber of holders of broadcast licenses and
cable franchises is minuscule compared to thetotal popuktion. The possession of this
govenment granted rights to speak confers an immense advantage on the holder of the

license.

OWNERSHIP PLAYS A CRITICAL ROLE IN DIVERSITY PoLicy
In Fox, theD.C. Circuit noted the connection between ownership and diversity,
opining tha in attempting to promote Qliversity in programming, for which diversity of

ownership is perhgps an aspirationd butsurely notan irrationd proxy,Qit is not unreasonable

2 Rad Lian 395 U.S. at 388 (1969).



band therefore notunoongitutiond Bfor the Congess to prefer having in the aggregate more
voices heard **

This propostion has been central to limitationson media ownership by holders of
broadcast licenses for well over hdf acentury. Indeed, the Supreme Court uphdd ownership
limits even before thelandmerk case in which it articulated the aspiration of the Qvidest
possible dissemination of information from diverse and antagonistic sources.O In upholding
the ban on cross-ownership of different types of media, the Supreme Court conduded it was
Careasonale meansof promoting the public interest in diversified mass communicationsG°

In therecent media ownership order the FCC restated its commitment to this
fundamental prindple, conduding tha

the bdance of theevidence, althoughna condusve, appears to suppot our

conduson tha outiet ownership can be presumed to affect theviewpoint

expressed ontha outletE. A larger number of independent owners will tend to

generate awide array of viewpoints than would a comparatively smaller
number of owners.°

Althoughthe FCC expressed some uncertainty about the empirical relationship
between ownership and viewpoint diversity, it went on to offer two important additiond
observationstha reinforced its conduson. The FCC noted that taking a point of view isto be
expected, declaring

we do not pass judgnent on the desirability of owners usng ther outiets for

the expression of particular points of viewE we have always proceeded from
theassumption tha they do so andtha our rules should encourage diverse

" Fax, 280 F.3d at 1047(D.C. Cir. 2002)..

> NCCB, 436 U.S. at 802 (1978).

% Federal Communications Commission, 2002 Biemia Regiatay ReiavDReievd theCarmisian®
Broadeag Onneship Ruesand Other Rues Adgated Purauiant to Setian 202 o the
Tdeommunictias Ad o 1996, 18 FCC Red 13620, 13711-47 (2003), 27. (hereafter Order)
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ownership precisaly because it islikely to result in the expression of awide
rangeof diverse and antagonistic viewpoints.?’

This combined with theimportance of media outiets in democratic discourse pushes
public policy to lean towards policies that take extra precautionsin regard to media ownership
limits.

Further, owners of media outlets clearly have the ability to affect public

discourse, induding political and govenmental affairs, throughther coverage

of news and public affairs. Even if ourinquiry were to find that media outiets

exhibited no apparent GlantOor viewpoint in their news coverage, media
outlets possess significant potential power in our system of government?®

CONCLUSION

In each of the Appeals Court rulingsthat have struck down the FCC@ medialimits the
Courts have restated the Supreme Court jurisprudence. The Supreme Court has nottaken up
any of these decisons Thebold aspiration for the First Amendment, tha seeks vigorous
debae tha draws citizensin and recognizes the powerful voice tha a broadcast license

conveysto its holder remainsfirmly in place.

2" 14., 930.

214., 8.
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STUDY 2
THE LEGAL AND SOCIAL BASESFOR LOCALISM ARE STRONGER
THAN EVER
MARJORIE HEINSAND M ARK COOPER

ABSTRACT

Localism has been central to broadcast policy since theinception of theindudry,
recognized in legidation and Supreme Court jurisprudence for over three quatersof a
century. Theinaeasing power and reach of broadcast stationsand emergence of naiond
media only reinforces theimportance of policies to promote localism because the fundanental
political, cultural and soda needstha local media serve remain thesame. Moreove,
America has become a much more diverse naion over the past thirty years, increasing the
need for local mediato reflect the changing composition of our local communities.

* Local govanment isthe coreinstitution of our federal system. We reserve a hos
of public policy decisonstha are vital to the qudity of life and thefabric of our
sodety Dpolice, emergency services, eduation, land-use Bfor 80,000 units of
govanment. We elect the naiond govenment ona state and local basis.

* Wedispensejustice with local juries of our peers. Loca courtsandjuries decidea
widerangeof civil and crimind issues based on wha are essentially community
undestandingsof wha a Geasonable manOwould think or do, dgpending on local
condiions

+  Wedefinemany of our sodal and aesthetic valuesin local terms. Participaionin
political, cultural and sodal activities is very much a matter of local GnobilizationO
and community involvement. Persond, face-to-face sodal relationsin our
communities are the crudble of persondity and identity formation.

12



LocALIsM REMAINS CENTRAL TO BROADCASTING

Broadcasting is by its naure alocal phenomenon,and serving the diverse needs of
local communities has longbeen anintringc part of American broadcast policy. The
importance of localism as a core policy god can be traced to the 1927Radio Act.?® Over the
years, not only the Federal CommunicationsCommission but the Supreme Court and
Congress have recognized theimportance of local broadcast stations serving loca
communities, (s an outlet for local self-expression @ Asthe Supreme Court explained in
1994,CCongress designed this system of allocationto afford each community of appreciable
Size an over-the-air source of information and an outlet for exchangeon matters of local
concern. E [T]heimportance of local broadcasting @an scarcely be exaggeated, for
broadcasting is demongrably a prindpd source of information and entertainment for a great
pat of thenaion®popuation @" Here as elsawhere in U.S. broadcasting policy, Ghe
people as awhole retain thar interest in free speech by radio and thar collectiverightto have
themedium fundion congstently with theendsand purposes of theFirst Amendment. Itis
therightof theviewers and listeners, not therightof the broadcasters, which is paramount 52

More recently, theD.C. Circuit Courtt in thecase of Sindair v. The FCC restated the
broad purpose and thelocal focusin promoting the public interest when it stated Qhe greater

thediversity of ownership in a particular area, theless chance thereistha a single person or

? See, e.g., Napoli, Philip. Fandtiansd Canmunictians Pdigy. Prindples and Prazesin theRegatian
d ElagranicMeda Cresskill, NJ: Hampton Press, 2001, p. 203.

% United Sttesv. Sathwetan Celdg 392 U.S. 157, 174 (1968) (quoting H.R. Rep. No. 1559, 87
Cong.., 2d Sess., 3).

3 Tune BreedadingSyem Inc v. FCC, 512 U.S. 622, 663 (1994) (quoting in part U.S V.
Sathwetan Cade 392 U.S. at 177).

% Ral Lion BraedagtingCa v. FCC, 395 U.S. 367, 390 (1969).
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group can have an inordinae effect, in apditical, editorial, or smilar programming sense, on
public opinion at theregiond level.3°

Thegod of localism isinsparable from the other pillar of American broadcast policy:
diversity. Diversity does notjust mean programming from different corporate producers; it
meansdiversity in the content and viewpoint of programming3* Thus ten or even twenty
newscasts that all serve up thesame supeficial, if-it-bleeds-it-leads soundbites do not
conditute diversity. Servingloca interestsis meaninglessif thediverse elementsin a
community Bcultural, sodal, and political Dare nat represented on theairwaves.®

It isimportant also to definethe geographic paameters of localism. The Commission
haslongequaed localism with broadcast markets. But as these markets expand through
increased power levels and other technological advances, the needs of local communities get
log. There are more than 80,000govenment unitsin theU.S,, induding school districts,

town districts, and county districts, and wha hgppensat these local levels of govenanceis

¥ Sindair Braedketing Inc v. FCC, 160 F.3d 148 (D.C. Cir. 2002).

3 See RalLim, 395 U.S. at 389-95. .

% Huffington, Arianna, ”Blog Heaven.” TheAmeican Pragoat, July 1, 2004. See also Leanza,
Cheryl. 2004. “Monolith or Mosaic: Can the Federal Communications Commission
Legitimately Pursue a Repetition of Local Content at the Expense of Local Diversity?” 53
AmaianU. L. Rer. 597, 603, 610 (faulting the Commission’s 2003 media ownership
proceedings for ignoring “diversity at the local level”; “[f]uture analysis of this question
cannot rightly consider diversity and localism as two separate goals that are analytically
distinct”). Evidence that increasing the number of outlets does not necessarily increase
diversity can be found in Dejong, A.S. and B. J. Bates 1991. "Channel Diversity in Cable
Television." Journd d Breedagingand EletraicMeda 35: 159-66; Grant, A. E. 1994. "The
Promise Fulfilled? An Empirical Analysis of Program Diversity on Television." TheJournd
d Meda Eanamcs7:1: 51-64; Hellman, Heikki and Martin Soramaki, 1994. “Competition
and Content in the U.S. Video Market.” Journd d Mela Eanancs7 ; Lin, C. A. 1995.
“Diversity of Network Prime-Time Program Formats During the 1980s,” Journd o Meda
Eanamics8: 17-28; Kubey, Robert, @ d. 1995. “Demogtraphic Diversity on Cable: Have
the New Cable Channels Made a Difference in the Representation of Gender, Race, and
Age?” Jound o Broededingand EletranicMeda 39: 459-71.
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not often consdered newsworthy to commercia broadcasters opeaating in large metropolitan

areas.

THE FEDERAL SYSTEM DEPENDS ON LOCALISM

While courts have repeatedly affirmed the conditutiond and legd basisfor policies
promoting localism and diversity, the political commitment to these policies is congantly
unde attack. Moreover, because broadcasters have First Amendment rights, which are
affected by policies to promote localism and diversty, it isimportant tha there bean
evidentiary basisto condudetha these policies are necessary and actudly do promote the
public interest.

Localism and diversity remain critically important to our demoaracy and the
commercia mass media have notfulfilled, and are notlikely to fulfill, these fundanental
gods of communicationspolicy.

In spite of three quaters of a century of Congressiond policy to promote localism in
the broadcast media and Supreme Court acceptance of these policies, in therecent media
ownership proceeding, thechief expert witness for the nationd broadcast networks declared
localism to be an unjudtified preoccupaion of the Commissiontha lacks a cohaent basis. In
hiswords

The Commission® preoccupaion with localism is difficult to explain or

jugify. Why should thegovenment seek to promote local content as oppogd

to, and especiadly at the expense of, any other category of ideas? Once can

readily imagine categories of ideas more central to the political, soda,
educaiond, aesthetic or spiritud lives of Americans Further, to fasten on any

15



category of ideas readily runs afoul of First Amendment values. In short, a
focuson local content or local outlets appears to lack a cohaent policy basis.®

This statement iswrongon every count To begin with, apdicy of promoting
localism does notrun afoul of theFirst Amendment. The Supreme Court has rejected this
claim repeatedly over the past seventy-five years. Second, given our federal system, loca
govanmentisin fact our central pditical inditution. Third, we define many of our soda and
aesthetic valuesin local terms. For example, local courts and juries decide awiderangeof
civil and crimind issues based onwha are essentially community undestandingsof wha a
Qeasonale manOwould think or do, depending onlocal conditions Having vibrant local
media outlets to promote goodlocal government and strongsodal tiesin local communitiesis
an essential part of our democracy.®’

Congtress has adheaed to thelocalism prindple. Thelegd precedent remainsstrong
because thepolitical and sodal redlity of lifein America continues to demand stronglocal
mediainditutions No matter how strongly naional and internaiond issues affect our
sodety, or how prominent they become, there is much truth to the saying tha all politicsin
Americaislocal. Thisisbecause of thefundamental federa structure of our naiond

govenment.

% Owen, Bruce N. “Statement on Media Ownership Rules.” Attachment to Comments of Fox
Entertainment Group and Fox Television Stations, Inc., National Broadcasting
Company, Inc. and Telemundo Group, Inc., and Viacom, IntheMatter o 2002 Bienid
Reglatay ReievD Reiavd theCanmissan®Broades Owngship Ruesand Othe Rues Adapted
Pursiant to Setian 202 o the Tdemmunicaiias Ad d 1996, Crass Owneship o Broedead
Sttiosad Nengapes Rues and Pdides CanarningMutipe Ownership o Radio Broadeast
Stiasin Lad Makds Ddintion d RadoMakds MB Docket No. 02-277, MM Dockets
02-235, 01-317, 00-244, 2 January 2003, p. 10.

37 Alexis de Tocqueville’s well known celebration of local associations started with “the
permanent associations which are established by law under the names of townships,
cities, and counties, a vast number of others are formed and maintained by the agency of
private individuals.” cited in Terchek, Ronald J. and Thomas C. Conte. (Eds.), Thexiesd
Denmrag/ (Lanham, MD: Rowan & Littlefield, 2001), cited in p. 27.
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Even naiond electionsare essentidly local. The extreme concentration of the 2004
presidential election in so-called battlegroundGitates remindsustha we elect the President
on astate-by-state basis. We elect Senaors on a state-wide basis and our Representatives on
thebasis of small single-member districts.® These are local races.

More importantly, we reserve ahod of public policy decisonsthat are vita to the
qudity of life and thefabric of our sodety Bpolice, emergency services, education, land-use B
for local units of government. Only defenseis solely naiond policy and even here the
nationd defense has come to rely significantly onthe Nationd Guard, which is a state level
inditution.

Three-quaters or more of spending on education, police, and paks and recreationis
accounied for by state and local governments, mosly at theloca level. Abouttwo-thirdsof
al govenment spending on community development and natural resources are spent by state
and local governments, equdly divided between state and local.** Persond transfer payments
Psoda andincome security and welfare Pare dso largdy federa, but income security and

welfare too have many state and local variations

% Keyssar, Alexander. TheRigt toV de New York: Basic Books, 2000.
% U.S. Census Bureau, SHtidicl Abgrad o theUnited Sates 2002 (Washington, D.C.: U.S.
Department of Commerce, 2002), Tables 414-416, 453.
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SOCIAL BASESOFLOCALISM

A hog of sodal processes are groundel in thelocal community. The primary referent
for identity and community has traditiondly been, and remains significantly local.”® A
primary focuson political participaion and mobilization captures the mog critical aspect for
mediapolicy. There are both socological and psychological reasonswhy local ties suppott
paticipaion.

Being embedded in neworks where onecan influence or beinfluenced by actionis
psychologically gratifying and a spur to action. Social identity is defined, and political
activity isindigated, onthebasis of groupidentity and affiliation** Groupsare defined by the
permeability and permanence of their boundaies and ther location in the sodal hierarchy.*
Thesodal context hdpsto deerminewhich organizationsand messages are effective. Some
contexts provide greater credibility and oppotunities to persuadevoters. Segmentation,
separation, or sorting of organizations facilitates the garnering of commitment and suppot
and makes message management easier.

Thesalience of the organization@identity to themembersis defined by several
factors-- theclarity and strength of the shared undestanding of the organization® locationin

sodety and themotivationto act ontha shared sodal identity are paramount Sodological

0 Rifkin, Jeremy. TheAged A@es New York, Jeremy P. Tarcher/Putnam, 2000, pp. 7-9.
Dewey, John. ThePudicanditsPrdders Athens, Ohio: Swallow Press, 1954; Sirianni,
Carmen and Lewis Friedland. CiMclnnoatianin Amaica Canmunity Enrponemat, Puldic
Pdig, andtheMomrat fa CiMcRawend. Berkeley: University of California Press, 2001,
especially Chapter 5.

4 Hechter, Michael. 2004. “From Class to Culture.” American Journal of Sociology 110:2;
Wright, Stephen C., Donald M. Taylor and Fathali M. Moghaddam. 1990. Responding to
Membership in a Disadvantaged Group: From Acceptance to Collective Protest. Journd o
Pesondity and Sad Psdday 58.

2 1d.
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theories stress theimportance of theinteraction between the members of the organization to
create solidarity.* Intervening sodial processes affect participaior™ since Grequent
discussion of politics and the partisan compostion of an individud @ network influence
paticipaion.®

Jror acommunity, frequent coopeation by its members leadsto tighter sodal
linkages and increased trug in oneanother Ba QirtuouscircleCof participaion and trug.3°
Repetition*” and connection between the speaker and listener make messages more effective.

Persond familiarity, postive feelingsand respect for the speaker increase thoughtaboutthe

* The impact of conversational networks in church and work settings on participation is to a
significant degree mediated by the different viewpoints that individuals are exposed to
when they discuss politics in these settings.” Scheufele, Dietram A., et al. 2004. Social
Structure and Citizenship: Examining the Impacts of Social Setting, Network
Heterogeneity, and Informational Variables on Political. Political Communication 21:
315; Mutz, Diana C. 2002. “Cross-Cutting Social Networks: Testing Democratic Theory
in Practice.” Ameaican Pditicd SaexeReienv9o.

a4 Huckefeldt, Robert and John Sprague. Citizens Pditics and S@a Cammunictiat: [nfametion
Influencein an Eletioan Canpaig. New York: Cambridge University Press, 1995; McLeod,
Jack M., Dietram A. Scheufele and Patricia Moy. 1999. Community, Communications,
and Participation: The Role of Mass Media and Interpersonal Discussion in Local
Political Participation. Pditicl Carmuniction 16; Scheufele, Dietram A., Matthew C.
Nisbet and Dominique Brossard. 2003. Pathways to Participation? Religion,
Communication Contexts and Mass Media, Intenatiand Journd o PubdicOpinian Resaardh 15.

4 Scheufele,et al. 2004. p. 317; Knoke, David. 1990. “Networks of Political Action: Toward
Theory Construction.” S@a Fas68; Knoke, David, Organizingfa CdletiveAdiax The
Pditiad Eanamiesd Assatias New York: Aldine de Gruyter, 1990b).

46 Scheufele, et al., 2004: 318; Brehm, John and Wendy Rahn. 1997. Individual Level Evidence
for the Causes and Consequences of Social Capital. Ameican Journd o Pditical Saene
Putnam, Robert D. MakingDeroragy Wak: Civc Tradtiansin Madan Italy. Princeton:
Princeton University Press; Scheufele, Dietram A. and Dhavan V. Shah. 2000. Personality
Strength and Social Capital: The Role of Dispositional and Informational Variables in the
Production of Civic Participation. Carmuniction Ressrd 27.

a7 Weiss, R. F. and B. Pasamanick. 1964. Number of Exposures To Persuasive Communication
in The Instrumental Conditioning of Attitudes. Journdl d Sad Psdhdagy 63; Verba,
Sidney, L.ehman Schlozman and Henry Brady. V deand Equdity. CivicV dunteziamin
Amgiean Pditics Cambridge: Harvard University Press, 1995.
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message and its overall persuasiveness.”® Face-to-face interactionsare particularly well suited
to benefit from these conditionsfor persuasion*

From apractical point of view, for example, getting out thevote thrives on local
connetions® Knowledgeof theloca areaandlocd individuds are vastly supeior as
resources for mobilizing participaion. The sodability of thepolitical participaionBworking
togdher, voting togeher Bprovides sodal reinforcement, trust and psychological
gratification.

Loca mediatha focusonlocal issues, cultures, and interests are a critical part of this
equdion. Aslaw professor and media scholar Edwin Baker points out, for the media to meet
the diverse needs of the public, they mug

perform severa tasks. First, the press should provideindividuds and organized

groupswith information that indicates when thar interests are at stake. Second,

the media should help mobilize people to participate and promote their

divergentinterestsE  Third, for pluralist demoaracy to work information about

populr demandsmug flow propely - tha is, given the practical gap between

citizensand policymakers, the press should make policymakers aware of the
content and strength of people's demands®

* Scheufele, Dietram A., Matthew C. Nisbet. Dominique Brossard, and Erik C. Nisbet. 2004.
Social Structure and Citizenship: Examining the Impact of Social Setting, Network
Heterogeity, and Informational Variables on Political Participation. Pditicl Cammunictians
21, Huckfeldt, R., Johnson E. and J. Sprague. 2002. Political Environments, Political
Dynamics and the Survival of Disagreement. Jouna o Pditics62.

* Niven, 2004; Green, Donald P. and Alan S. Gerber. 2000. GetingOut theV dein Yath V de
Resdtsfa Randamized Fidd Expaimats New Haven: Institution for Social and Policy
Studies, Yale University; Green, Donald P. and Alan S. Gerber. 2001. The Effect of a
Nonpartisan Get Out the Vote Drive: An Experimental Study of Leafleting. Journd o
Pditics62:3; Kilgard, 1999; Reams and Ray, 1993; Jason, 1984.

> Hanson, John Mark. “The Majoritarian Impulse and the Declining Significance of Place.” in
Gerald M. Pomper and Marc D. Weiner. (Eds.), TheFutured Ameien DerooaicPditics
New Brunswick: Rutgers University Press, 2003.

*! Baker, C. Edwin. “Giving Up on Democracy: The Legal Regulation of Media Ownership.”
Attachment C, Comments of Consumers Union, Consumer Federation of America, Civil
Rights Forum, Center for Digital Democracy, Leadership Conference on Civil Rights and
Media Access Project. IntheMatter d Crass Onwngship of Broededt Setian and
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Thebroadcast media cannotfulfill this critical roleif they are notrooted in local
communities. Broadcast television has an immense impact because of itskey role in the
sodal and psychological processes of democratic discourse. Broadcast televisionisaprimary
source of information, particularly for local issues.®® Televisionis also the premier medium
for advertising™ and efforts to influence public opinion> Visud images are paticularly
powerful in conveying messages.> Thedictates of thetelevision news produdion process

aso affect the process of issue formation and debae. >

N engoepe/R ado CrassOwneship Waver Pdicy. Orde and N diced Praposad Rulereking MM
Docket No. 01-235, 96-197, December 3, 2001, p. 16 (heteafter, CFA/CU Comments).

*? Cooper, Mark. “When Law and Social Science Go Hand in Glove.” in Philip Napoli (Eds.),
Meda Diversty. Meningand Messrarat. Mahwah, NJ: Lawrence Earlbaum, 2006.

> Hansen Glenn J. and William Benoit, 2002. Presidential Television Advertising and Public
Policy Priorities, 1952 —2002. Cammunictians Sudes 53: 285; Patterson, Thomas E. and
R.D McClure, TheUnssngEye TheMyth d Tdeisan Pong in Natiand Pditics New York:
Putnam, 1976; Kern, M. 30 Sexd Pditics Pditicl AdvatisngintheEidties New York:
Praeger, 1988; Brians, C. L. and M. P. Wattenberg, Campaign Issue Knowledge and
Salience: Comparing Reception for TV Commercials, TV News, and Newspapers.
Ameian Journd d Pditia Saene40: 172-93, 1996.

** Kim, Sei-Hill, Dietram A. Scheufele and James Shanahan. 2002. Think About It This Way:
Attribute Agenda Setting Function of the Press and the Public’s Evaluation of a Local
Issue. Journdisnand Mass Carmunictians Quartely 79:7, 2002; Chaffee, Steven and Stacy
Frank. 1996. How Americans Get Their Political Information: Print versus Broadcast
News. TheAnrdsd theAmaican Acaoamy o Pditica and Sad Soae546; Mcleod, Jack M.,
Dietram A. Scheufele, and Patricia Moy. 1999. Community, Communications, and
Participation: The Role of Mass Media and Interpersonal Discussion in Local Political
Participation. Pditic Camunictian 16. For a fuller explanation of the impact of
television, see the separate Comments of the Consumer Federation of America and
Consumers Union filed in this NOL.

> Domke, David, David Perlmutter and Meg Spratt. 2002. The Primes of Our Times? An
Examination of the ‘Power” of Visual Images. JorndigrB:2: 131-59. The authors present a
detailed social psychological and even neurological discussion of the reasons why and
ways in which visual images have a greater impact, but the politically oriented research
that they cite as consistent with their findings include Krosnick, J. A. and D. R. Kinder.
1990. “Altering the Foundation of Support for the President Through Priming.”
Amgien Pditiad SeeeReaien84: 497-512; Pan Z. and G. M. Kosicki, “Priming and
Media Impact on the Evaluation of the President’s Performance,” 24 Carmunictians
Ressrdn 3-30, 1997; Just, M.R., A. N. Crigler and W. R. Neuman. Cognitive and
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CONCLUSION

Localismisintringcaly related to diversity in media sources, media outiets, media
ingitutions and theactud content of media programming. In this section, we describe these
variousforms of diversity and emphasize why all are needed to advance thefundamental god
of communicationspolicy Bto providethewidest possible public access to and paticipation
in arich and vibrant marketplace of idess.

Diversity and antagonism in civic discourse are nether easy to achieve nor easy to
measure. Opponats of policiesto enrich civic discourse complain tha theimprecision of the
outcome makes it difficult, if notimpossible, to measure success. This merely reflects the
fact tha thegod of having an informed citizenry isinheently quditative and complex. Mo
sodal and psychological relationships have numeroushighly intertwined causes; thereisno

reason that knowledgeand participaionin public policy formation should be othewise.

Affective Dimensions of Political Conceptualization. in A. N. Crigler (eds.), ThePsdday
d Pditicd Camunictians Ann Arbor: University of Michigan Press, 1996.
** Graber, Doris. MassMedaand Ameiean Pditis Washington, D.C.: Congressional Quarterly,
1997; Gans, Herbert J. Daoragy andtheNens Oxford: Oxford University Press, 2003.
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STUDY 3:
A BROAD, POSITIVE VIEW OF THE FIRST AMENDMENT
BEN ScoTT

ABSTRACT

First Amendment prindples deeply influence themedia ownership regulations Inthe
FCCQ@ andysis thereis an unquestioned assumption that the First Amendment@ role in this
proceeding is merely to negaively prohibit the abridgement of speech. More specifically,
negative freedom (the absolute protection of individud speakers from interference) has
pudhed out postive freedom(the provision of a public sphere in which the public has aright
to hear al speskers) asthecentral right protected by thelaw.

The Commission cites the history of First Amendment thoughtto judify its
condusons However, an accurate accountof theintellectud foundaion of theFirst
Amendment and itsimplicationsfor the history of joumdism point to different condusons
with regard to the standads and thresholds of pubiic service, diversity, localism, and
compeition. Themgoritarian view of the First Amendment is a more appropriate framework
for protecting democratic values in the marketplace of idess.

This andysis demongrates tha the mechanism of market-based regulationin the
media system is a poor solutionfor the protection of First Amendment rights. This follows
from afundanental contradiction beween the gods of democracy and those of market
compdition. It is congent and conenausthroughinformed debae, not competition and
submission throughDarwinian dogfights, which is soughtby the public spirited intent of the
Conditution and the affirmative freedom of expression provided for the American public. The
only way to claim the publiic rightto a ddiberative discussion aboutcommon affairs with
guaanteed access for al citizensis to temper private control over the media system with
public policies tha promote a diversity of voices.

The Commission should base its rules governing media ownership on an affirmative,
majoritarian view of the First Amendment. Limits on media ownership should be maintained
and policies undetaken to expand ownership of media outlets and viewpoint diversity.
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INTRODUCTION

Thebold aspirationfor the First Amendment tha we have articulated in earlier studies
has adirect link to amore fundanental debate over the nature of the First Amendment. The
narrow, negaive view advocted by the broadcasters, and adopted by the Federal
CommunicationsCommission (FCC), standsin sharp contrast to the broad postive view
taken by the Supreme Court. Theview taken of the First Amendment deeply influences the
policy that is pursued in consderation of limits on media ownership.

In the FCC@ andysis of the cross-ownership regulationsoutined in the2003Rule &
Order (R&0),> we bdieve tha fundamental attributes of public First Amendment rights were
not sufficiently consdered, if indeed they were broughtto theattention of the Commission at
al. Thereisan unquestional assumption tha theFirst Amendment@ role in this proceeding
ismerely to negatively prohibit any abridgement of any onespeaker, as opposed to a postive
responsbility to expand thediversity of voices from all speakers. It is of critical importance
tha the Commission now take up a seriousintellectud inquiry into the conditutiond basis
tha suppotsits interpretation of which policies best serve thegods of the First Amendment.

The absence from theruling of these essential ideas concerning the public@
congitutiond rights provided by thefree press contributes to a general misundestanding of
the historical development of commercia joumdism in the United States and itsrelationship
to citizenship and public service. To correct this problem, these comments will question the
Commission® assumptions aboutconditutiond rights and make broad arguments tha point

to profoundly different policy gods and ends It isof necessity an historical argument. An

*" Federal Communications Commission, 2002 Biennial Regulatory Review — Review of the
Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to Section

202 of the Telecommunications Act of 1996, 18 FCC Red 13620, 13711-47 (2003),
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accurate accountof the compostion of the First Amendment in theearly Republic andits
implicationsfor the history of joumdism point to radically different condusonswith regard
to the standadsand thresholds of public service, diversity, localism, and compstitionthan
those espousd by the Commissionin its Rule and Order.

These condusonsrequire athoroughgong reevaluation of theandytical,
congitutiond, econonic and legd premises uponwhich the 2003ruling is based and upon
which the current proceeding is conduded. In shott, policies that favor the dominant market
interestsin theloca news media are not commenaurate with either the public interest needs of
alocality or the First Amendment responsbilities of the govenment. The mechanism of
market-based regulation in the media system is a poor solution for the protection of First
Amendment rights. Survival of thefittest in oligopoly marketsis hardly arecipefor providing
afree, fair, and comprehensve public debae. We require here a postive view of theFirst
Amendment which goes beyond simply guading the speech rights of any given speaker.
Protecting thefree speech of the few does not provideit for themanyN on thecontrary, it
may well impedeit. This follows from afundanental contradiction between thegods of
democaracy and those of market competition. Markets logically produce winne's andlosers
and fundion mog efficiently when inequdity between playersiswide Democracy fundions
best when all speakers have the oppotunity to be heard and inequdity in debaeis narow. An
andysis of public rightsto afree press as conceived by the Founding Fathe's and thefirst
geneationsof American govenment bears outthis argument. The history of joumdism
further reinforces thepoint by persuasively demongrating tha regulation throughthe
marketplace isarelatively new phenomenonin American joumaism that has been disputed
fromitsinception as nather free nor commensurate with First Amendment idedls.
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In an effort to specify owr concernsas much as posible, we shdl respondto ingances
in the 2003ruling tha we bdieve require recongderation in light of a more comprehengve
review of historical and theoretical andyses. Listed bdow are three statements fromthe R& O
tha we feel capture the concepts we wish to address. In paticular, we would like to draw
attention to prindples suppoting the Commission® undestanding of the marketplace of
idess, the market as thearbiter of public political communication, the First Amendment, and
therelationdhip of these ideas to the history of commercial joumdism.

I 352(Nor it is particularly troubing tha media propeties do notaways, or even
frequently, avail themselves to others who may hold contrary opinions Nothing requires
them to do so, notisit necessarily hedlthy for publc debae to pretend as thoughall ideas are
of equd valueentitled to equd airingE .Indeed, the very notion of a marketplace of idess
presuppogs tha some ideas will attract a following and achieve wide currency, while others
quietly recede havingfailed to conque the hearts and mindsof the citizenry. Our Conditution
forbids govenment action to pre-select thewinnasin this competition or to guaantee the
circulation of any particular set of ideas.O

! 353Norisit troubling tha media propeties may allow their news and editorial
decisionsto bedriven by Qhebottom line OAgain, the need and desire to produce revenue to
control cods, to survive and thrive in the marketplace is atime honoed traditionin the
American media. Indeed, it was not untl newspaper publishe'slearned to market thar pgpers
astools of commerce that the press became aforcein thepublic debae tha lead to the
framing of our Conditution.O

! 3540n short, to assert tha cross-owned properties will beengaged in profit
maximizing behavior or tha they will providean outlet for viewpoints reflective of thar
ownea@ interests is merely to state truisms, neither of which warrants government intruson
into preciousterritory bounde off by the First Amendment. To the contrary, we are engaged
in this exercise precisely because we seek to encouragetheairing of diverse and antagonistic
viewpoints. It would beoddinde=d if our rules were structured to inhibit the expression of
viewpoints or to promote only an accepted set of idess.O

These statements all appear in the R& O in the section conaerning cross-media
ownership. We feel that thisisthemod important rule at issue, and so we have chosen to

focusour discussion here. Further, within these statements are clearly displayed the postions
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and assumptionsguiding the Commission with regard to the First Amendment, the naure and
history of commercia joumdism, and the marketplace of idess.

From | 352,it appearsto ustha the Commission interprets the First Amendment as
primarily, if notexclusvely anegaive rightN i.e. the government will protect free speech
from beng abridged, butit has no responsbility to promote diversity. From | 353, it appears
to ustha the Commission undestandsthe First Amendment to have been conceived and
shgped in an explicit environment of commercial media opeaating in a self-defined
marketplace of ideas. Moreover, theimplicationistha the Foundes undestoodthe media
system in thisway, asmaller and yet formally similar version of the system we currently
have. It isthisongoing system of commercial joumdism tha the Commissionrefersto asthe
Qime honoed traditionQof the American media marketplace.

Findly, from| 354, we undestand the Commission to be arguing that the market isthe
primary, exclugve, and best mechanism to goven the output of the puldic media system. By
promoting efficiency in the marketplace, the Commission appearsto bdievetha itis
promoting thedegree of diversity, localism, and competition demanded by the public through
thar paternsof consumption. By removing regulation and allowing thefittest voices to
survive in the media market, the Commission states tha it has mog firmly guaranteed tha the
govanment plays norole in either inhibiting or promoting any particular viewpoint.

In thefollowing, we arguetha these undestandings of the marketplace of idess, the
First Amendment, the circumstances of the Foundes, and the history of journdism are
serioudy flawed and lead to unjugified condusons. We will arguetha the commercial mass
media system is not atime honoed tradition of American joumaism daingfrom the 18th
century, butrather a more recent development. Further, we will demondrate tha the Foundes
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certainly did notundestand commercia joumdism and the marketplace of ideas in theway
tha we do now. Findly, we will couch all of these argumentsin a discussion of theFirst
Amendment which asserts an aternaive undestanding of its prindples which we bdieve are
amore appropriate reading of thelegacy of the Bill of Rights Ba postive view of theFirst
Amendment. It is this postive view which should guide the Commission@anaysis of public

interest limits on media ownership.

THE NARROW, NEGATIVE VIEW OF THE FIRST AMENDMENT

The Well-Oiled Marketplace Assumption

Thestarting point for developing a bdanced view of how the First Amendment should guide
communicationspolicy is adecondruction of the prevailing concept of negative rightsand the
conoomitant conaeption of therelationship between the press, its puldic, and their common
govenment. [Here we should undestand press to refer to the media system as awhole]. The
pillars aroundwhich these relationdhipsare built are the First Amendment and the
marketplace of idess.

Theconventiond postion onthereationship between the press, the public, and the
govenment mirrors themodd of laissez-faire economcs. The pressis seen as a marketplace
of information providers degpendent uponconsumer interest to survive andflourish. The
public is seen asagroupof political consumers each in search of the best presentation and
interpretation of facts andideasto assist in his or her political decision making on pubiic
affairs, i.e. howthey should vote every two to four years (or increasingly, whether they should
bother), and which sodal and political inditutionswarrant suppot and which antipathy. The
press provides theraw materials for debate, and each viewpoint is given afair hearing. The
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public readership follows and engages the batle in a Onarketplace of ideasOby selecting and
advocating paticular postions Theresult isthetruth, or wha themajority of the public has
ordained as the people® opinion of thetruth. Thisinformed conensusthen formsthe
foundaion of representative democracy, the sentiment that elects officials and guides the
formulation of publc policy between elections

Conventiond wisdom provides that thesystem is awell-oiled machine Therole of the
govanment is merely to make sure noneof thevoices in the marketplace of ideas are
prevented from speaking. Thepubic isserved by alarge array of media channds, all of
which are dependent for market success onther degree of relevance to public interest. From
this vantage point, the best any goodregulator can dois stay out of theway and let the
competition of ideas providefor afree andfair pudic debae and ultimately a truthful
representation of public opinion. Any govenment intervention merely amountsto a
politically motivated intent to suppress and influence devel opments in the public sphee. This
simplistic but powerful modd of the mass media and the govanment® First Amendment
responsbilities beginsto fall apart unde scrutiny.

A marketplace works best when it is unfettered, guded only by theinvisible hand of
efficiency and competition. The government@ role, in this view, isto stay out of the
conditionsof produdion and see to it tha the health of the marketplace is nurtured and
perpetuated. Any degradaion of public service is dueto market inefficiency and can be
corrected througheconomnic measures. In this model, the marketplace of ideas is conflated
with the marketplace for media content. Citizensare treated as conumers. The primary
concern iswha an individud may buy in the media marketplace, notwha public services are
offered by the media system to the citizenry. When consumer and civic behavior are blended
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into asingle set of marketplace transactionsbetween political ideas (where public interest is
determined compditively rather than ddiberatively), the FCC has made a very specific move
in conaaiving the naure of therelationghip between press, public, and govenment.

Beneath this portrait of the current administration of the media marketplace and the
govenment@ regulatory appaatuslies the First Amendment. Every undestanding of the
interrelationdhip between press/public/government assumes an interpretation of the freedom
of speech and the press. These liberties have historically proven hard to define The
undestanding of how free speech and afree press should be deployed in sodety has aways
been influenced by the current assumptionsof contemporary policy makers abouthistory,
legd theory, and democracy@ relationship with media. Despite these historical vagaries, the
core values of press and speech freedomare woven into thefabric of the American political
system.

Themodd of the press regulator as marketplace facilitator rests on asolid base of case
law tha has consstently focused on First Amendment rights as negaive freedom i.e. the
freedomfrominterference, which applies primarily to theindividud. It isalegd philosophy
of the mold shgped by JohnMilton, JohnLodke, and John Stuart Mill. Thecentral premiseis
that the absolute protection of every individud @ political speech will naurally providefor a
free and full public debaeN as no onewith amindto speak will be prevented from doing so
and therationd merits of each individud statement will determineitsfate. Conventiondly,
theportrait of conditutiond thinking aboutthe First Amendment endsthere, athoughthereis
much more to consder.

This concept of free speech for theindividud has fed and been fed by the populr
conflation of the market and American democracy as interlocking (if notinterchangegble)
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ideals. Competition in the marketplace, the defacto impropriety of government interference,

and blind faith in the natural forces of an unencumbered market system to yield only the best
outcomesN these are values tha have come to stand astride Adam Smith@ econonic legacy

aswell as Thomes Jefferson@ political tradition of free speech.

The Reality of Contemporary Commercial Mass Media

However, we make a grave mistake when we urreflectively assume afit between 18th
century political though and 214 century media economics. Therelationip between
democracy and media markets has changed over time, and theideal of negaive speech rights
in the marketplace of ideas has been used to pape ove the obviouseconormic conditionsthat
now inhibit thediversity of viewpoints the public requires. Theideds of thefreedomof the
press become shibbolethstha mask dysundion when the marketplace of ideas is nather fair
nor diverse. Thereis nothing in the Conditutiond tradition of the marketplace of ideas tha
would suffer thedominant market power of thefirmstha controls our media system today.
Thenotiontha we have amedia system that gives equd treatment to all voicesis nolonge
defengble.

Conaptudly, the highly coneentrated, oligopdy markets for the mass mediation of
modern political communication has been squashed into atown-meeting hdl in colonial
Massachusetts. Thisis a gross misrepresentation of Jefferson@political thinking, the
historical development of free speech rights, and the structure of the moden political
econony. TheFoundes could nat have conaived the mediain theform it currently holds,
and they would almog certainly have framed the debae over thefree pressin different ways
had they the dightest notion of wha was to come. Nondhdess, the historical resonance of the
Onarketplace of ideasOas a political philosophy assodated with the Founding Fathers and the
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judicial edicts of theFirst Amendment titans of thelibertarian benchN most notably Justices
Holmes and BlackN has caused these idess to seep into thepolitical culture as dogretic
congitutiond interpretations Moreover, the contemporary political rhetoric merging the
market and democratic govanment has blended with this tradition to produe a powerful bloc
of blind suppot for libertarian speech and press rights. Despite the depth of entrenched
fortification beneath these dodrines, they are badly flawed. We have essentially applied a
political philosophy of thefree press designed to accommodée onehistorical peiodandits
media economics and applied it into atotally different future context withoutconsdering the
enauing problems. In this unaitical ideological zone, theidea of thegovanment as the market
facilitator makes perfect sense. In practice, the American public urgently deserves a
thoroughgong review of howthelegacy of the First Amendment can regain its postion as the

champion of viewpoint diversity rather than the handmaiden of the marketplace.

THE BROAD, POSITIVE VIEW OF THE FIRST AMENDMENT

Wha do we mean by First Amendment rights? The key andytical problem hereisto identify
the central purpo< of the Amendment. Wha rights and liberties follow from forbidding
Congress to interfere with speech? Wha are the conditionssufficient to providefree speech
and which are merely necessary?

Our bdief istha theconventiond wisdomaboutthe First Amendment mistakes a
necessary condition for a sufficient onein the guaantee of free speech rights, and in so doing
elides thevery founddion of its intention and importance. More specifically, negdive
freedom (the absolute protection of individud speakers frominterference) has pused out
postive freedom (the provision of a public spheae in which the publc has arightto hear all
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speakers) asthe central right protected by thelaw. It is necessary for all individudsto have
therightto spesk freely, buttha is not sufficient to guarantee tha the public may hear all
voices. A prohibition oninterference does not accountfor the sodal, economc, and political
conditionsin sodety which structurally impede certain voices while amplifying others.
Whereas an active responsbility to providefor free speech would demand tha public power
remove these obgrucing conditionswhenever possible. GFreedom fromOhas distracted us
from GreedomforQ

Amongthe mos damaging results of this misundestanding have been further
misconaeptionsembedded in the primary one For example, the protection from public
censorship (government power), a necessary condition for complete negétive freedombut not
asufficient one(as there are subgantial forms of private power which have the power to
censor), has also been mistaken for a sufficient condition for complete negative freedom of
speech. And worst of al, the postive freedomwhich guaantees to promote and sugain the
structure of puldic hearingshas been dismissed as ndthe a necessary nor a sufficient
condition, butrather an automatic result of negaive freedom Inits mog widdy undestood
form, then, the First Amendment means merely the protection of individud speech from
govenment interference. By this reasoning, private entities may lawfully disrupt the publiic®
ability to hear thefull spectrum of soda speakers by self-interestedly gate-keeping the
primary forums for publc speech.

Theover-commitment to a negative view of theFirst Amendment to theexcluson of a
postive view stems from asimplification of history. By thisreading, the Founding Fathers
inaugurated the great experiment in self-govenment by breaking with thetraditionsof
English common law which protected speakers and printers from prior restraint, but
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prosecuted them subsequently if thar utterances were foundobjectionable. American law
would protect all speech from prior restraint and from subsequent prosecution, theidea beng
tha the benefits of completely free speech would outweigh the damages of the occasiond
libd and perniciousfalsehood. These libertarian thinkers recognized tha afree sodety
dependea uponfree, fair, and open discussionin the public sphaein order to formulate awell
ddiberated public opinionto guiderepresentatives in thegovanment. A law which expressy
prohibited Congressiond interference with public speech would make this public sphee of
ddiberation sacrosand.

However, recent historical inquiry has shown the 18th century roots of thelibertarian
tradition to be questionable. There is evidence to suggest that thelibertarian tradition was not
paticularly prevalent amongthe Foundes. Moreover there is evidence to suggest that they
undestood and valued postive freedomwith an equd, if not greater passion than negdive
freedom Theunearthing of an aternaive tradition of First Amendment thinking amongthe
Foundes has begunto topple the theoretical scaffolding holding up much of more
contemporary libertarian legd and sodal thinking ontheissue Thealternative tradition
allows for a profoundly different undestanding of the First Amendment with impressive
implications

To begin with, no oneknows exactly wha the Foundes had in mind when they
drafted the First Amendment. Like much of the Conditution, the Framers were blessed, in
Leonad Levy( apt phrase, with aQyeniusfor studied imprecision.(3® In other words thereis
goodreason to bdieve they did not precisely commit to oneinterpretation or ancther because

they expected subequent generationsto require room for maneuver. Thedoaumented context

* Leonard W. Levy. Emagned aFreePres New York: Oxford University Press, 1985, p. 348.
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of thewriting of theFirst Amendmentis murky and leaves few clues. It isnotat al clear what
they thought and it seems mog likely that they were nat all tha sure themselves. In such a
case, it would seem critical for historiansto explore the record to search for aternaive or
complementary undestandingsof the First Amendment to broaden our perception of origind
intent aswell asits historical legecy.

In his recent study of the period, legd scholar Akhil Reed Amar argues that Qt]lhe
essence of the Bill of Rights was more structural than not, and more majoritarian than
counter.3° Or in other words thefirst ten amendments to the Conditution were less about
protecting minoiity rightsN less afoundaion for alibertarian traditionN than they were a
postive plan for promoting majoritarian rights. He argues tha even thoughthe Bill of Rights
has traditiondly been read as alist of indienable rights guading minarities from thetyranny
of themagjority, its origind intent was quite different. He makes a powerful case tha structural
concerns i.e. those dealing with the sandtity of the publiic® collective right to self-
govanment, were foremog in themindsof the Foundes, nottheindienable rights of
individuds. Thegreat concern was protecting the public and the means of self-govenment
fromthey tyranny of ruling elites. This mgjority protection, he argues, was thedriving
prindple behind theBill of Rightsinitsorigind historical setting.

With regard to the First Amendment, this meansthat the freedom of expression should
bebroadly conceived as the protection of the public@ right to hear all points of view in afree,
fair, and full sphere of ddiberation. It is only secondaily an edict protecting the speech of all
individud speakers. Minority rights to expression are thusa fundion of the mgoritarian

prindple. By prohibiting the power of govenment frominterfering with public speech in

*” Akhil Reed Amar, TheBill d Rigts (New Haven: Yale University Press, 1998), xii.
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genegd, thestructura integrity of the puldic sphae would be preserved. Thisis notto say tha
the Foundes would have countenanced private power (economic, political or religious
disrupting the public sphae. Quite ssimply, in thelate 18th century the only power strong
enoughto curb thefreedom of expressionin the public sphere was thegovenment. If alaw
was created to forbid tha interference, the possibility of minority power corrupting self-
govanment would bethwarted ® The Foundes saw the dire necessity of keeping the puic
informed, engaged, and active in political sodety. Jefferson@warning of the consequences of
ade-politicized public resonaes with the primary threat of elite usurpation of power: Of once
they [the people] become inatentive to the puldic affairs,Ohewrote his friend Edward
Carrington, Grouand |, and Congress and Assemblies, Judges and Governors, shdl all
become wolves.&*

If the First Amendment is seen as alaw protecting majoritarian rights to self-
govenment throughfree expression, theideatha it is limited to the prohibition of
govanment interference with individud speech isclearly inadequae. For example, if the
integrity of the puldic sphee were to bethreatened by a private power, the First Amendment
would have jurisdiction. Or if the public spheae could be promoted, maintained, or
empowered throughgovenment action, this a'so would fall unde First Amendment

prindples. Thelaw forbidsthe government from abridging free expression, butit says nothing

% Amar, 18-21. Amar argues that it was the 14th Amendment which turned the tide of First
Amendment thinking into a libertarian camp. This is a persuasive claim, but it does not
change the original intent of majoritarian rights nor the validity of the theoretical
tradition, which hails from it.

' Adrienne Koch and William Peden, ed. TheL ifeand Séated Writingsd Thares Hfgsn New
York: Modern Library, 1944, 412. Quote taken from a letter to Edward Carrington,
January 16, 1787.
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abouta prohibition on govenment promotion of free expression. Moreover, amajoritarian

interpretation implies that it is notonly ot forbidden, butthat it is postively obliged.®

THE HISTORICAL CONTEXT OF THE FIRST AMENDMENT

Recent scholarship onthe character of the pressin Revolutionay Americagrants usavery
important ingghtwith regard to the public sphee and the freedom of expression. Newspapers
at thefoundng of the nationfundionel like a town meeting on pgper, to becirculated
throughouteducated sodiety.® This notionis very helpful in the assessment of what early
Americansperceived tha the press oughtto be Recalling that therevolution and the nascent
republican policies of thegovanment greatly expanded the press system anditsrolein public
life, we can expect tha theingitution experienced a kind of sodal redefinition as more people
came into frequent contact with it. As might be expected, the sodety thoughtof thenew in
terms of theold, i.e. theburgeoning press was conaived in relationto a well-undestoodform
of public political communication, public meetingsin thetown hdl. It wasto beaforumfor
ddiberative democracy located between civil sodety and the state wherein all citizens
(defined quite strictly in the 18th century) could contribute as anonynousequds (free of the
biases and encumbrances of economic fortunes and soda entanglements) to the crafting of
public policy which aimed at produdng the common good.Theidea of arationd discourse
among citizenswho have discarded ther persond interests to collectively pursuethe common
goodpervaded thethinking of the Revolutionay generationN even if such an ideal could

never actudly manifest itself. Thusthere isastrong, idedlistic founddionfor undestanding

 Amar, 41. Amar also suggests that Article IV of the Constitution supports this position.
% Kevin Barnhurst and John Nerone, TheFamd Nens A Hitay (New York: Guilford Press,
2001).
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thefree press asthemgjoritarian, structural rightto participae in this forum which draws on
this burgeoning self-conaception of the Foundes. CPrinters thoughtof their newspaper's as the
infrastructure to the public sphere and presented them as common carriersfor theinformation
and ddiberationsof arationd citizenry.(*

Far from usng the newspgpers as Qools of commerceOto engagethe political spheae,
astheR& O interprets this historical period (} 353, the media system of the early Republic
was explicitly non-commercial and explicitly publc, political, and regulated by the state.
Colonial newspapers were begunas quasi-govenmental organs they characterized
themselves as Qoublic printsOand often bore the phrase CPrinted by AuthorityOon their
mastheads Ther printer/editors were often pogmasters, and a maor source of income for
colonia printers was printing thelaws and other government doauments.®® In theyears
leading up to the Revolution, and in the period that followed printers unde'stoodthemselves
as pat of amovement and as having a special responsbility to represent the public. Both
printers and political leaders viewed the press as the structure of the public spheae, as
providing aneutral forumfor public ddiberation. They contrasted the Qiberty of the pressO
with Qicentiousiess,Oby which they meant the pursuit of private political or commercial
gods at the expense of thecommon good They understoodthat licentiousess would

undeminetherepubic.?®

 Barnhurst and Nerone 46-48, quotation on 48.

® Charles E. Clark. The public prints: the newspaper in Anglo-American culture, 1665-1740.
New York: Oxford University Press, 1994.

% Stephen Botein. 1975. “Meer Mechanicks' and an Open Press: The Business and Political
Strategies of Colonial Printers.” Pagpativesin Amaiean Higay IX: 127-225; Stephen
Botein, “Printers and the American Revolution.” in Bernard Bailyn and John B. Hench,
(eds.) ThePres& theAmeien Radutiion Worcester: American Antiquarian Society, 1980;
Leonard Levy. Emagneed a FreePress New York: Oxford University Press, 1985; John
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Indeed, the press of the early Republic was overwhelmingly political and explicitly
driven by pubiic resources and guiddines. Public policy, both official and unofficial,
suppoted the press. Officiadly, local, state, and naiond govenments all subsdized the press
by paying for theprinting of thelaws and other public documents.®’ Later, oneof thefirst
official acts of thefederal Congress was to pass podal legidation which induded heavy
subsdies for nevspapers.®

Meanwhile, unofficially, politicians subsdized printers to suppot ther political
postionsand candidacies.® As aresult of theintegration of the pressinto thepolitical and
govanmental system, thepressin theUS grew far faster than market forces would have
allowed. Thepressin turn became an engine of growth for other sectors of the econony. Until
the second hdf of the nineteenth century, the press undestooditself as political more than
commercial.”

Althoughprinters were often canny entrepreneurs, they were smultaneoudy citizens
and political leaders. Moreover, they undestood commerce and politics to bein tenson, and
ingsted on mora and ethical guiddinesto prevent thar commercia interests from
overcoming the common good.Until the second haf of the ningteenth century, the First
Amendment guaantees of freedom of speech and press were undestoodto belimited by the

concernsof the public goodand the health of the public sphere. The press did not come to be

Nerone. Videneaging thePress PdiangthePudicSnerein USHidayNew York: Oxford
University Press, 1994.
" For more on this, see Culver Smith. The press, politics, and patronage : the American
government's use of newspapers. 1789-1875. Athens: University of Georgia Press, 1977.
% Richard R. John. SpeadngtheNens Cambridge: Harvard University Press, 1995.
® Jeffrey L. Pasley. “The tyranny of printers™: newspaper politics in the early American republic.
Charlottesville: University Press of Virginia, 2001.
" Barnhurst and Nerone, chapters 1-4.
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undestood as a singular ingitutionin acommon commercial marketplace until the mid-
nineteenth century.

Saul Corndl, in his study of the Conditutiond debates, gives special emphasisto the
relationships between the press and the public sphae. ONot only was the debate over the
Conditution an important phase in the evolution of the public spheein America, butthe
contest over it focused unprecedented attention on the politics of the public sphere itself.G*
Theideal of free and full public accessto arationd debae over thecommon good\ stripped
so far as possible from the pursuit of private advantageN emergesin thewritingsof many of
the early republic® best editoridists (who of course wrote anonynoudy in keeping with the
spirit of the public sphae). Corndl notes that Philadd phia editorialist, Gentind O(probably
Samud Bryan) Genvisioned the public sphere of print as an important means of cementing the
naiontogeher. Print afforded a meansof achieving soda cohesion withouta strongcoercive
authority.3? Far from an economnic marketplace, the pressin its finest form would embodyits
fundionasthebasisfor ddiberative self-goveanment. Of course, there were a handful of
papestha published scandd and pitched ther content at sales rather than service. These were
asubgantial minority with small influence. Jefferson blasted these pgpers, referring to them
as (polluted vehicles.3®

We can see these undestandingsin action in the pogal policy of the new federal
govenment which reflected the Foundes commitment to theright of thecitizenry to asa
wide acirculation of public information as possible. Richard Johndescribes wha hecallsthe

Geducationd rationde for podal policyOadopied into the Pogt Office Act of 1792 Essentially,

"' Saul Cornell. TheOthe Faunda's Chapel Hill: University of North Carolina Press, 1999, p. 21.
> Cornell, 104.
" Koch and Peden, 581. These lines are taken from a letter to John Norvell, June 11, 1807.
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it was theintent of the Framersto create apodal system tha best facilitated thedistribution of
public information to the citizens active in the self-govening of the sodety. Wereit nat for
consdeationsof loca markets and ddivery guaantees, newspgoers would likely have been
distributed for free as a matter of prindple. Lawmakers certainly consdered it before optng
to grant newspgpers full access to the poda system with extremely favorable rates. These low
rates enaured thefeasibility of widedistribution and resulted in ahugeexpangon of the press
system. The policy acted as a public subsdy for the promotion and circulation of puldic
information for the purposes of cultivating thevalues of self-govenment.™

ThePoga Act represented a government regulation designed to promote majoritarian
rights to free speech by expanding and enriching the public sphae. Similarly the Foundes
suppoted public libraries and eductiond ingitutions The publc rightto have accessto, and
the capacity to know, thetruth were a critical part of the Enlightenment undestanding of the
public sphee.”” Thegovenment could certainly sponr afree press, i.e. make laws to
postively enhanceit, even as, conveasdly, it could not negaively curtall it.

Theexpandon of the press system after the Revolution elevated newspapers into Qhe
matrix of thefundion of populr government and the protection of civil liberties.G° That is,
public opinion embraced thefree circulation of public information and thefreedom of
expression as an important pat of govanmental society. Newspagpers were evolving into the
4th Estate, Gan informal or extra conditutiond fourth branch tha fundioned as part of the

intricate system of checks and bdances tha exposed public mismanagement and kept power

™ John, 30-37.
 Smith, 44-46.
" Levy, 273. See also Barnhurst and Nerone, 43-5.
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fragmented, managesble, and accouneble.3’ Theimportance of pubiic engagement and
paticipaionin theongong debaesin the press was not only a central legd rightbuta
fundiond, practicable god.

Thenumbe of pgpersin propationto thenumber of eligible voters (defined rather
strictly in those days) was impressive, and access for speakers and readers alike was nota
problem. Jefferson eloquently summarizes the principles at stake: Orhe basis of our
goveanments beng the opinion of people,Ohewrote, Qhe very first object should beto keep
tha right and were it left to me to decide whether we should have a govenment without
newspaper's, or newvspgpers withoutgovenment, | should not hesitate amoment to prefer the
latter. But | should mean tha every man should receive those papers, and be capable of
reading them.(® Thisiis an oft-quoted passage; butitsfind sentence, often omitted, warrants
specia attention here. Theimplicationisthat it isnot enoughto negatively protect the press
system. It mug beactively promoted to ensure universal distribution of all puldic information
to al citizens In other words the public@ rightto hear all voices and propely digest their
messages is the central platform of ademocracy.

In the history of the First Amendment, then, thekey question is not where and when
strict libertarian conacepts of free expression were adopied, nor where theboundaies of the
public sphee or the 4th Estate were drawn. Theimportant condusonis tha this arenaof
public discourse was of central importance to the Framers of ademocratic experiment. The
structural integrity of the press system, theingitutionsof town hal meetingsand public

assemblies, and the ability of anyonewith an opinion to set up a sogp box ona street corner

" Levy, 273. See also John Nerone. TheCutured thePressin theEarly Rgaublic (New York: Garland
Publishing,1989), 19.
® Koch and Peden, ed., 411-12. Quote taken from a letter to Edward Carrington, January 16,
1787.
42



were al geneaadly recognized as the true meaning behind the freedom of expression. The
important thing for them was not the specifics of protecting each individud speaker, but
rather ensuring that the system as a whole remained opeaationd and effective in the
disseminaion of al ideasto al citizens Thisandysis highlights the contention that for the
Framers of the freedom of the press, the structural issues were more important than the

individud ones.

THE CONTEMPORARY LOGIC OF A POSITIVE VIEW OF THE FIRST AMENDMENT

Given thisreview of history which qudifies and revises traditiond accounts of First
Amendment origins it follows tha the development of legd and theoretical ideas aboutthe
freedom of the press should also reflect adifferent logic. Thetheoretical podulate which we
may take fromtheidentification of maoritarian rights as primary to individud rights can be
directly mappead onto theidea tha postive freedomor affirmative freedom assumes and
precedes negative freedomor prohibitive freedom Tha is to say, the protection and
sustenance of themgjority@rightto afree, fair and full public sphere is not guaranteed simply
by prohibiting government from interfering with individud speech.

First Amendment scholar Zechariah Chafee eloquently explained why negative
freedoms are inaufficient: Oro usthis policy istoo exclusvely negaive. For example, wha is
theuse of telling an unpopuér speaker tha hewill incur no crimind pendties by his proposd
address, so longas every hdl owner in thecity declines to rent him space for his meeting and
there are no vacant lots available?OChafee argues tha the public must make available to all
willing speakers the meansto speak their mind, Gor otherwise the subjects that most need to

be discussed will bethevery subjects tha will beruled out as unsuitable for discussionEW e
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mug do more than removethe discouragements to open discussion. We mud exert ourselves
to supply active encouragements.G°

In amore recent treatment of this negative/postive freedom debae, Owen Fiss
distinguished two primary treatments of the First Amendment, the Gautonony prindpleOand
the Goublic debae prindple.OThe Gutonony principleQis thelibertarian tradition which
holdstha individud speech rights, propely protected, will automaticaly yield afull andfree
public debae if left unencumbered. The Qoublic debate prindpleQis the majoritarian tradition
which denies that autonory isfully ingrumental in providing for the public@ rights and
authorizes an active state to cultivate and promote the structural conditionsof an Quninhibited,
robug, and wide-openOpublic debae, to quote from Jugtice Brennan@ruling in New York
Times Co. v. Sullivan (1964)%

The postive freedomwhich obliges the state to make laws that aid rather than abridge
free expression rgjects the adequacy of purely negdive rights. Moreover, it recognizes the
corollary responsbilities of the state that are not questioned as OnfringementsOon First
Amendment freedoms thoughthey unquestionably aid in its promotion. Alexande
Meiklgohn®postion on this distinctionis worth quoting at length:

(First, let it benoted that, by those words[thetext of the First Amendment],

Congressis notdebarred from all action uponfreedom of speech. Legidation

which abridges tha freedomis forbidden, but notlegidation to enlarge and

enrich it. Thefreedomof mind which befits members of a self-governing

sodety isnotagiven andfixed pat of human naure. It can beincreased and

established by learning, by teaching, by the unhindered flow of accurate

information, by giving men health and vigor and security, by bringing them

togdher in activities of communication and mutua undestanding. Andthe
federa legidatureis notforbidden to engagein tha postive enterprise of

" Zechariah Chafee. FreeSpggh in theUnited Setes (Cambridge: Harvard University Press, 1941), p.
559.
* Owen M. Fiss. “Why the State?” Harverd L awv Reaiev 100, no. 4 (1987): 785.
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cultivating the generd intelligence uponwhich the success of self-govenment

so obvioudy depends On thecontrary, in tha postive field the Congress of

the United States has a heavy and basic responsbility to promote thefreedom

of speech.8*

In thisinterpretation, floutng thelegitimacy of affirmative govanment actionin the
realm of public speech onthegroundstha it violates the speech rights of individuds
misundestandsthe priority of majority over minarity rights and the structural basis of the
First Amendment.

Paul Stern defines the Meiklgjohnian Qpolitical interpretation of speechOfurther,
writing Qha our protection of free speech is grourded in its fundion of sugaining a
framework of unacndrained public discourse in which agents can ddiberately definethar
pumposes by reciprocally weighing the merits of opposng postions®? The GrameworkOmust
retain its structural integrity, must adhee to the Goublic debate prindpleOof Owen Fiss,
because it isthefounddion of deliberative self-government. Withoutit, democracy falls apart,
and public power devolvesto private speakers who< liberties are permitted to corruptthe
majoritarian rightto afull public sphee.

To theextent tha private speech (or more to the point, private control of the systems
of communication) does not serve or contradicts apublic fundion, it is not protected by the
First Amendment, and in some cases mug be actively resisted to preserve theforms of speech
which are congitutiondly mandéaed. This resistance does not come in theform of suppressing

gpeech, butrather in theform of empowering more speech to match the advantage ganed by a

dispropottionaely amplified private speaker in the public sphee.

*" Alexander Meiklejohn, Pditi@ Freslom (New York: Harpers, 1960), pp. 19-20.
2 Paul G. Stern. “A Pluralistic Reading of the First Amendment and Its Relation to Public
Discourse.” YdeLandournd 99, no. 4 (1990): 925.
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Thisis an ablutely centra point with regard to the moden press. Goneare thedays
when the town meeting and the community forum could stand for the public debae. The mass
mediaisthegenea arenaof ddiberation. The press, once conceived as a part of the publc
spheae and aplayer in the publc debate, has become the mediator of tha debae aswell asits
primary player. When tha mediator, usng its accumulated economic power, volume and
control, beginsto advocate from a postion of private interest, the prindples of the First

Amendment@ structural protections its majoritarian rights, are weakened.

CONTEMPORARY COMMERCIAL MASS MEDIA

Moving outinto therealm of the political culture, if theintent of a media channd is not
primarily to serve thepublic, butrather to sell papers, increase ratings scooprivals, or ddiver
up content which draws the audiences mog desirable for sale to advertisersN or more
controversaly, if theintentisto pus a paticular political postion or omit a particularly
political postionN the majoritarian prindples of the First Amendment are undemined.

We are not arguing tha the gove'nment should take an overly intrusve hand in the
editoria rooms of commercia media, butrather that the commercial media system itself is at
oddswith the prindples of the First Amendment in important ways. Either thegovenment
mug take a hand in expanding speech to indudethat which is excluded by the private masters
of the public debae, or it mud regulate the structural administration of the public sphaeto
facilitate entry into the marketplace of underepresented voices. More to the point, we can no
longe be satisfied with a definition of the First Amendment tha rests exclusvely with the

forms of negaive freedomuniversally applied.
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Arguing tha the press has turned away fromits public mission does not mean tha it
should bemuzzled or censored. It meanstha themedia mus bear the burden of regulation
dueasystem of public debae ingitutiondized into a commercial system for private gan. The
public rights stripped out by market forces mug bereingated by public policy. The spirit of
the First Amendment would indicate tha the solutionliesin re-publicizing the public sphee.
Private control of the system and its magjor voices can only be countered by thepublic
protection of the system throughthe advocacy and subsdy of more speech, specifically from
those speakers who are not permitted or able to gain access to the current media

Congress and the FCC have theresponsbility to postively protect therightto public
speech by ensuring afree, full, fair, and ddiberative space for public debae. William
Hodking described his proposils to Gprovide presumptive but not prescriptive routesOto a
satisfactory public sphee as Gneansto freedomOnot obgructionsto it.2% Therefore, they must
open up themediato ensure tha all opinionsmay be heard. Tha this cannoteasily bedonein
acommercia system does not make it less necessary. Asfamoudy put by the Hutchins
Commissionin 1947who< report readsjud asrelevantly today asit did hdf a century ago:
(Freedom of the press meansfreedomfrom and freedomforET hefreedomof the press can
remain aright of those who publsh only if it incorporatesinto itself theright of thecitizen
and the public interest.

Given theimportance of the structure of the media system to the guarantee of the First

Amendment, we mug investigae the structure of the commercial marketplace of idess. There

* William Ernest Hocking. Fregland thePres  Chicago: University of Chicago Press, 1947, p. 96.
* Robert M. Hutchins. A Freeand ReppansblePress Chicago: University of Chicago Press, 1947, p.
18.
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are mgjor problems with mapping an exchangemodd of marketplace competition onto the
public sphere of pditica communication.

The conaept of the marketplace of idess did notexist in the 18" century. The Foundes
had another structural modd in mind: the public sphee. It soundsa lot like the marketplace of
idess, but there are key differences. To get at these differences, we mus undestand early
American thinking on organized power and free expression. In thelibertarian tradition of First
Amendment thought the prohibition of organized public power from activity in the arenaof
public speech isthefounddion of theright Perhaps because of this beginning, this tradition
hasrarely consdered other forms of organized power which might threaten the public@ right
to free expression, such as privately organized power. It seems alogica moveto make, butit
has not often been madein maindream legd theory. Y et we should take note tha the
Foundes argued agang public power notto explicitly exempt private power, but because no
privately organized power then existed tha had the capacity to topple free and full public
debae.

Of course, in moden times, thisisnolonge thecase. There are many seats of
privately organized power with the ability to topple free expression. But the theory of the
structure of pulic speech has not taken thisfully into account In large pat, thisis because
the marketplace of ideas has replaced the public sphere astheided typeat the center of theory
ontheFirst Amendment. The puldic sphae demands protection from all organized power,
internd and externd. No minority interests may control the system of communication and no
voice within the puldic sphee should have astructural advantage over another. In the

marketplace of idess, it is only the externd intervention of public power which is prohibited.
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No restrictionsare placed oninternd private power. Hence the private censor may replace the
public censor withoutbreaking therules.

This strikes usas a bitter irony. Essentially, the zea of the First Amendment defenda's
of the private right to uninhibited speech has led directly to theability of minornty speakersto
distort the marketplace of ideas, box out unwanted speakers in the mos maingream channds
to which everyonehas access, and defend thar actionsas indienable conditutiond rights. It
isthedirect result of the conflation of individud, negaive speech rights with the marketplace
moddN to the excluson of public, affirmative speech rights and theideal of the public
sphee. In today® media marketplace, dominaed by a handful of mega-corporations a group
of organized private interests can gate-keep the marketplace, determinethe parameters of
public debate, and margindize unprofitable or politically undesirable speakers by denying
them access to the high-impact, maindream media. The marketplace has norules and no
theoretica problems with ahomogenousbloc of political communication in the center of
public communication, banishing the bulk of diversity to low traffic medialike small
circulation print publicationsand little known webgtes. When we grant absolute freedomto
private media opaators to do as they choos with ther channds, we give them the
conditutiond rightto ignare their conditutiond dutyN to give al public ideas a public
hearing. Why should we fear public tyranny and embrace its private form? Owen Fiss laments
precisely: GAutonony provides the proponents of deregulation with a congitutiond platform
that isill-deserved &°

There have been occasiond legd attempts to recognize and rectify this state of affairs.

For example, in Associated Press v. United States (1945) the Supreme Court ruled tha AP

% Fiss, 790. Perhaps the best statement of this irony is in Jerome A. Barron. 1967. “Access to the
Press--a New First Amendment Right.” Hanerd L awRedev80:8: 1641-78.
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could notwithhold news from public media channds who wished to take advantage of the
wire service. Jugtice Black writing for the Court ruled: GFreedom of the press from
govanmenta interference unde theFirst Amendment does not sanction repression of tha
freedomby private interests. 3°  Justice Frankfurter affirmed this sentiment: QA public
interest so essential to thevitality of our democratic govanment may bedefeated by private
restraints no less than by pubiic ownership.3” Thisis a clear vindication of public over
private rights to freedomof expression, affirmative structura rights trumping negaive
individud rights. By implication, any private media organization® actions(despite falling
unde First Amendment protection) which infringeuponthefull and free public debae are
subject to public regulation by virtue of thehighe law of public rightsto afree and full
debae.

Scholars have subsequently wondeed with astonishment how a precedent failed to be
set in this case to protect the public interest from private appropriation.® The much cited
Hutchins Commission Report (1947)onthe pressis replete with ingances and warningsabout
the contradiction of preventing govanment from hindeing the press even while endorsing the
very same tyranny in theform of private media companies with a stranglehold onthe
marketplace.

TheHutchins Commission reflected on new broadcast technology, market forces, and
the nature of the moden press and came to ominouscondusons Essentially, the public
importance of the press was increasing as the mass media increased the rangeand depth of

market pendration. Y et the naure of mass communication meant fewer speakers and vastly

% Quoted in Barron, 1654.
¥ Quoted in Hocking, 172
* See for example, Hocking, 172 and Lee C. Bollinger. Imegsd aFreePress Chicago: University
of Chicago Press, 1991, p. 111.
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fewer opeators of themaor media dueto the appaent necessity of economies of scalein
these indudries. Further, thevast maority of the speakers were engaged in commercial
service, not public service, rendaing the pulic interest a distant second as a priority.%°

In large pat, this should not have been surprising, as the common knowedgeabout
freedom of the press allowed for absolute freedomfor media channds and the guaanteed
provision of pulic service throughtheinvisible hand of the marketplace. Without
overturning, or at least trouling, these two pillars of First Amendment orthodoxy, no
progress would be made The Hutchins Commission came to precisely this condusonN
althoughthar recommendaionsfell far short of implementing ther critiquein any
meaningful way. (Bince the consumer is nolonge free notto consume, and can get what he
requires only throughexisting press organs Othe Commissiona's wrote, Qorotection of the
freedomof theissue isnolonge sufficient to protect automatically either theconsumer or
the community. Thegeneral policy of laissez fairein this field must bereconsdered.&°

Reconsdered in reference to wha, we might ask? The expangve definition of First
Amendment rights has historical roots, legd theory, and political currency to back it up. The
polluted vehiclesOof the early republic have become the polluted system of modern times.

Goneis even the pretense of the public sphere as the Foundes envisionad it.** A few points of

¥ See Bollinger, 28-29; Hutchins, 1.

* Hutchins, 125.

’! See for example, C. Wright Mills. ThePoag Elite New York: Oxford University Press, 1956.;
Jerome Barron. 1967. "Access to the Press--a New First Amendment Right." Hanard
L awRedew80:8: 1641-78; Edward Herman and Noam Chomsky. Manufaduring Cansart.
New York: Pantheon Books, 2002 [1988].; Robert W. McChesney. Ridh Media, Poxr
Darrag. New York: New Press, 2000; Leonard Downie Jr. and Robert G. Kaiser. The
NensAbaut theNens New York: Alfred A. Knopf, 2002; and Robert W. McChesney and
John Nichols. Our Media, Na Thars New York: Seven Stoties, 2002.
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summary will suffice to connect the major arguments with the current discussion onthe

history, theory, and political conceptionsof the First Amendment.

CRITIQUE OF MARKET-PRIMARY IN FEDERAL PoLicY
Essentidly, there isadangeousfalacy in assuming tha the marketplace of ideasis
commensurate with the public sphee of ddiberative democracy. Theideatha alaissez-faire
regulatory scheme that cedes all control of mass mediated public debae to commercial media
concernswill somehow magically yield arepresentative sample of public ideas and interests
isbankrupt Perhgpsonecould equae thetwo in atown hdl meetingin an 18th century
Massachusetts farming community whose citizens had access to a dozen different maingream
newspapers of varying partisan stripes; butnolonger. Not only does the current system invite
corruption and the distortion of public representation for private gan, it absolutely ignaesthe
imperative at thefoundaion of the First Amendment tha thefreedomof thepressisthe
public rightnotonly to contribute to the pubiic debate, but also to consume and consder a
free and representative variety of public opinion. The market will naurally favor some voices
ove others, some topics over othe's, and trandorm citizensinto political consumers. This
process has proceeded blithdy apace for so longthat we appear to have forgoten ourroots. In
this context, we note tha thevery apahy of disllusonis now hdd up as proof of satisfied
cugomers, or rather, citizens

Thecritiquefollows two central tracks. First, as media firms consolidae and
concentrate ownership in the marketplace, thenunber of voicesin the publc sphee
diminishes. This phenomenonisthedirect result of federal deregulation based on libertarian,
free market conceptionsof First Amendment duties. Diversity gives way to homogenized
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content calculated for the economic and political benefit of minornty interests at theexpense
of themajority. Market power is based on theidea of redudng compstition, streamlining
produdion, leveraging pre-existing market advantages, and selling for the maximum price
wha may be produced for the minimum cog. Any public benefit that accrues fromthis
processislargdy inddental. The market is ssmply a poor mechanism for arbitrating pulic
debaes. Jerome Barron® savage explandion is a handy blueprint: Ohere isinequdity in the
power to communicate ideas jud asthereisinequdity in economic barganing power; to
recognize thelatter and deny theformer is quixotic. The Gnarketplace of ideasOview has
rested on theassumption tha protecting theright of expressionis equivalent to providing for
it. 3% Thefailure of tha podulate to deliver is manifest in the continued de-politicization of
moden sodety and the degp-seated problems we face from unde-representation of minority
viewpoints in the maingream media.

Thesecondtrack of the critiqueaddresses a product of this system and representsits
mog visible form: the content of the media system. At themog basic level, maindream media
has homogeanized to an unprecedented extent. Standardized fare is cheaper to produce and
more easily manipulated politically than adiverse marketplace. Moreover, even if apolitical
motive is notimmediately appaent, thedrive to place profit before public service inevitably
produces content tha satisfies the minimum threshold of the lowest common denominator of
public taste.

TheFirst Amendment is not meant to sancify themarketplace of idess, it is meant to
ensure to every citizen Qhefullest possible participationQn theworking throughof sodal

problems. QVhen afree man isvoting, it is not enoughthat thetruth is known by someone

2 Barron, 1647-8.
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else, by some scholar or administrator or legidator. Thevoters mug haveit, al of them. The
primary purpose of theFirst Amendment is, then, tha al thecitizensshdl, so far as posible,
undestand theissues which bear uponour common life. Tha iswhy noidea, no opinion, no
doubt nobdief, no couner bdief, norelevant information, may be kept from them.&°

It is congent and consensusthroughinformed debate, not competition and submission
throughDarwinian dodgights, which is soughtby the public spirited intent of the Conditution
and the affirmative freedom of expression provided for the American public. Thesodad
contract isnotan invitation to a Machiavellian power struggle buta commitment to the
common good.Federal regulation that ignores this reality and commitsitself to the service of
market forces is doing the pubiic a profounddisservice. As Jerome Barronputsit: OAs a
conditutiond theory for thecommunication of idess, laissez faire is manifestly irrelevant. 3*
Theerawhen the First Amendment could be seen primarily as adefende of persond libeties
in an unfettered public spheeislonggone(if it ever existed). Theonly way to claim the
public rightto addiberative discussion aboutcommon affairs with guaranteed access for all
citizensisto tempe theprivate control over the media system with public policies tha
promote a diversity of voices. Theonly way to reindall an affirmative rightto the structura
integrity of public communicationssystemsis to expos the marketplace as an inadequae
method of produangfair treatment for all.

In amarketplace, individud rights (propaty rights) have precedence over puldic rights

(assets commonly hdd). In apublc sphee, thereverse istrue Thoughthe manifestationsof

> Meiklejohn, 73-75.
* Barron, 1656.
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this debae are complex, thebasic questionsare very smple. To which victor go the spoils of

public policy? Theprivate interest or the commongood?

CONCLUSION

We set outto describe and critiquethe statusquo of libertarian First Amendment thinking
which lies at the base of the FCC@ R& O on media ownership and to offer an aternative set of
possibilities. The overarching condusonisthat this paradigm does exit, is easlly within
reach, and requires only thewill of public congderation to find purchase in aregulatory
regime. It is nathe esoteric norimpractical, butdraws from relatively common sense
approachesto history, legd traditions and public policy.

Thepublic interest was dways the primary concern. The Foundes undestanding and
discussion of these legd rights are sometimes easy to misread, not because thar reasoning is
undear, butbecause the historical situationin which it was applied is so different from our
own. Proceeding with theintent of untangling the specificities of historical moments, we
begin to see tha thebdance of puldic and private interests in the First Amendment
correspondsto a bdance of negaive and affirmative liberties. The prohibition on govenment
power to abridgespeech does not prohibit, andin fact obliges, a complementary policy of
suppot and enhancement of the public sphee. From this postion, we may then see the
inadequecy of the marketplace to achieve theideals the Foundes intended and which we
aspire to sugain. On thecontrary, the marketplace of ideas, when taken to its moden context
of oligopoly commercial mass media, produces a scenario which tendstoward the exact

opposte of the pubic rightsthe Foundes intended and democratic sodety demands
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The Commission should base its rules governing the public interest limits on media
ownership on an affirmative, magjoritarian view of the First Amendment. The conumer
media marketplace is no subditute for the citizensOpublic sphere. Public policy should seek to
expand the marketplace to indudeall voices, to protect the common goodin the public sphee
to ddiberate with all viewpoints. Theprivate power to interfere with these commonrights
mug notbeignaed, but mus bevigilantly curtailed. Limits on media ownership should be
maintained and policies undetaken to expand ownership of media outlets and viewpoint

diversity.
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